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PREFACE. 


TJpox  casually  looking  over  tlie  pages  of  a  current 
legal  journal  the  author's  attention,  was  caught  by  the 
report  of  a  recent  case  in  which  a  physician,  not  under- 
standing his  rights  in  a  certain  matter,  had  violated 
well-established  legal  principles  and  was  held  by  the 
jury  to  respond  In  substantial  damages. 

The  ideas  suggested  to  the  mind  of  the  author  by 
this  case  were,  first,  the  necessity  that  the  physician 
be  informed  regarding  his  legal  rights  and  liabilitiM, 
and,  second,  the  inaccessibility  to  him  of  such  informa- 
tion— which  ideas  in  turn  suggested  the  plan  worked  out 
in  the  following  pages. 

That  portion  of  the  field  occupied  in  common  by  the 
legal  and  medical  professions  known  as  medical  juris- 
prudence has  received  the  attention  of  many  able  writers 
of  both  professions,  with  the  result  that  nearly  every 
question  of  law  requiring  elucidation  as  to  its  medical 
aspect  has  been  worked  out  and  is  accessible  to  the 
lawyer.  But,  upon  the  other  hand,  that  portion  of  the 
field  occupied  by  the  two  professions  which  relates  to 
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the  needs  of  the  physician  in  his  own  practice  has  been 
singularly  neglected,  so  that  the  physician  is  left  with- 
out reliable  information  regarding  his  legal  rights  and 
liabilities,  and,  what  is  equally  serious,  without  the 
opportunity  of  having  recourse  to  such  information  ex- 
cept as  stress  of  circumstances  may  drive  him  to  seek 
legal  advice  in  some  particular  ease. 

The  object  of  this  work  is  to  place  within  the  reach 
of  every  physician  a  systematic  treatment  of  those  ques- 
tions of  law  which  present  themselves  most  frequently 
in  his  ordinary  professional  work,  and  which  he  may 
at  any  moment  be  required  to  know;  and  to  show  the 
relation  between  the  different  questions  of  law,  together 
with  the  reasons  upon  which  they  are  based,  in  such  a 
way  that  the  physician  may  not  only  understand  his 
rights  in  a  given  case  which  has  been  adjudicated,  but 
will,  by  understanding  the  general  principles  upon 
which  those  rights  are  based,  he  able  to  apply  those 
principles  to  new  facts  and  conditions,  and  determine 
the  rights  and  accountabilities  of  the  several  parties 
interested  as  unexpected  or  uncontemplated  emergen- 
cies arise. 

A.  N.  T. 

S2  Nasbad  Strer.  Nkw  Tobk. 
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THE  LAW 
IN  ITS  RELATIONS  TO  PHYSICIANS. 


INTRODUCTION. 

Origin  and  Development  of  Our  lavi, — Our  sj^stem 
of  laws,  like  our  language,  was  brought  with  us  from  the 
mother  country,  where  it  had  slowly  developed  during 
the  centuries  that  saw  the  crude,  barbaric  Briton  become 
the  ciTilized  and  enlightened  Englishmaa. 

Like  the  Englishman  of  modem  times,  our  law  rep- 
resents not  alone  development  but  also  the  reception  and 
assimilation  of  foreign  material  from  widely  separated 
sources.  When  the  Britons  gave  way  to  the  more  power- 
ful Saxons  the  laws'  of  the  Druids  commingled  with  and 
became  a  part  of  the  Saxon  laws  and  customs ;  the  sub- 
sequent arrival  of  the  Danes  brought  additional  ele- 
ments ;  afterward  the  invasion  of  the  Bomans,  and  final- 
ly the  conquest  of  the  Normans,  brought  much  of  the 
civil  law  of  continental  Europe  and  many  customs  for- 
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eign  to  those  of  our  northern  ancestors;  among  these 
was  the  feudal  system  upon  which  is  based  our  present 
law  of  real  estate.  Kot  only  was  the  law  greatly  changed 
in  snbstance  by  this  latest  arrival,  but  in  outward  form 
as  well,  Norman-French  being  the  language  in  which 
all  public  proceedings  were  recorded  and  in  which  the 
records  of  the  courts  were  kept  from  the  time  of  William 
I  to  that  of  Henry  III.  The  Latin  language  was  sub- 
stituted by  Henry  III,  and  from  that  time  the  Law 
Latin  was  used  until  the  fourth  year  of  George  II,  ex- 
cept during  the  time  of  Cromwell,  that  sturdy  character 
evidently  deeming  good,  terse  English  a  better  medium 
for  expressing  the  law  of  a  great  nation.  It  is  undoubt- 
edly by  reason  of  this  slow  development  and  liberal  ad- 
mixture of  elements  from  such  widely  separated  sources 
that  both  our  language  and  our  system  of  laws  have 
acquired  their  wonderful  degree  of  flexibOity  that  is 
shown  in  the  readiness  with  which  they  meet  the  re- 
quirements of  our  constantly  changing  and  developing 
conditions. 

General  Diviaions  of  the  Law. — Our  laws  are  divided 
into  two  kinds — the  common  law,  or  lex  non  scripia,  and 
the  statute  law,  or  lex  scripia. 

Common  Law  Described. — The  Latin  names  of  these 
two  general  divisions  of  the  law  are  in  a  measure  his- 
torically descriptive.  The  lex  non  scripia,  or  common 
law,  being  those  general  and  particular  customs  which 
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have  existed  time  out  of  mind,  or,  according  to  the  an- 
cient legal  exprcBsion,  "  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,"  undoubtedly  had 
their  origin  at  a  time  when  writing  was  unknown  in 
western  Europe,  some  of  them  being  said  to  descend 
from  the  Gallic  Druids.  Blackstone,  who  wrote  at  about 
the  middle  of  the  eighteenth  century,  describing  the 
common  law,  said ;  "  This  is  that  law  by  which  proceed- 
ings and  determinations  in  the  king's  ordinary  courts  of 
justice  are  guided  and  directed.  This,  for  the  most  part, 
settles  the  course  in  which  lands  descend  by  inheritance ; 
the  manner  and  form  of  acquiring  and  transferring 
property;  the  solemnities  and  obligations  of  contracts; 
the  rules  of  expounding  wills,  deeds,  and  acts  of  parlia- 
ment ;  the  respective  remedies  of  civil  injuries ;  the  sev- 
eral species  of  temporal  offenses;  and  the  manner  and 
degree  of  punishment;  and  an  infinite  number  of  mi- 
nute pariiiculars  which  diffuse  themselves  as  extensively 
as  the  ordinary  distribution  of  common  justice  re^ 
quires."  *  It  was  to  this  branch  of  the  law  that  Lord 
Coke  referred  when  he  said :  "  Reason  is  the  soul  of  the 
law ;  and  when  the  reason  of  any  particular  law  ceases, 
so  does  the  law  itself."  f  Such  a  system  of  law,  it  will 
be  observed,  can  not  be  reduced  to  writing  in  the  form 
of  a  code  without  having  its  entire  nature  changed.    The 

*  Coolej's  BlackBtone,  $9,  f  Coke  Litt.,  10  b. 
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universal  application  of  the  principles  and  customs  of 
which  it  eonsiflts  would  be  destroyed,  and  the  system 
would  become  crystallized  into  a  set  of  fixed  rules  in- 
capable of  organic  growth  and  development.  There  is, 
however,  some  method  of  recording  necessary  to  secure 
stability  and  certainty  to  this  branch  of  the  law,  and  this 
is  accomplished  by  preserving  the  records  of  the  courts 
of  highest  jurisdiction,  which  show  the  history  of  each 
case  determined  and  illustrate  the  application  of  the 
principles  of  law  governing  it.  These  records  are  kept 
as  precedents  to  guide  the  courts  in  the  future  applica- 
tion of  law  to  similar  facts  coming  before  them  for  adju- 
dication. 

Commou  Law  of  the  TTnited  States. — The  common 
law  of  England  was  not  found  to  be  entirely  suited  to 
the  altered  conditions  on  this  side  of  the  Atlantic,  and 
was  therefore  only  adopted  so  far  as  it  was  applicable 
to  our  situation.  The  term  common  law  as  used  in  the 
United  States  may  be  generally  said  to  include  all  of  the 
law  of  England  existing  at  the  time  of  the  settlement  of 
the  colonies  which  was  found  applicable  to  our  condi- 
tions. 

In  contemplating  the  great  age  of  our  common  law 
and  the  identity  of  its  development  with  that  of  our 
parent  nation,  one  can  not  help  regarding  it  with  a  feel- 
ing of  veneration  and  sympathizing  with  the  Mississippi 
lawyer  who,  upon,  seeing  the  common-law  rights  of 
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dower  *  and  courtesy  f  wiped  out  by  the  legislature  of 
Mb  State,  exclaimed :  "  Venerable  relics  of  antiquity, 
yon  bave  come  down  to  ub  from  a  former  generation. 
You  have  survived  the  wreck  of  empires  and  change  of 
dynasties.  Bom  way  back  in  the  womb  of  Time,  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  you 
have  outlived  the  War  of  the  Hoses,  passed  safely  through 
the  Protectorate,  crossed  the  ocean,  survived  the  great 
American  Eevolution,  and  rode  out  the  storm  of  the 
late  great  war.  Whatever  attendants  were  absent  from 
the  bridal  altar,  you  two  at  least  were  always  there; 
and  when  the  bride  and  groom  mutually  munnured, 
'  With  all  my  worldly  goods  I  thee  endow,'  you  as  priest 
and  priestess  sealed  the  covenant.  Like  shades  you've 
followed  the  twain  blended  into  one,  and  whenever 
either  fell  one  of  you  administered  the  balm  of  conso- 
lation to  the  survivor.  If  pure  religion  and  undefiled 
be  to  visit  the  fatherless  and  the  widow  in  their  afflic- 
tion, thy  mission  has  been  akin  to  it.  Venerable  priest 
and  priestess  of  the  common  law,  farewell !  You  have 
been  pleasant  in  your  lives,  and  in  your  death  have  not 
been  divided."  J 

*  Dower  is  the  estate  which  the  wife  takes  upon  the  husband's 
death  in  one  third  of  aU  the  real  property  of  which  he  was  seized 
during  the  marriage  relations. 

t  Courtesy  is  the  life  estate  whitib  the  husband  takes  upon  the  wife's 
death  in  all  of  her  real  property,  provided  she  had  given  birth  to  a  living 
child.     This  last  condition  ta  usually  elimiDBted  by  American  statutes. 

X  Soliloquy  of  an  dd  lawyer,  Korember,  1880,  from  Annotated  Code 
of  Miseissippi,  1892. 
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Statute  Law. — The  statute  law,  or  lex  scripta,  con- 
siets  in  England  of  all  of  the  enactments  of  parliament, 
or,  as  an  English  writer  of  the  eighteenth  century,  in  the 
more  courtly  language  of  the  times,  said,  it  consists 
of  those  "  statutes,  acts,  and  edicts  made  by  the  king's 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons  in  parlia- 
ment assembled."  In  the  United  States  the  statute  law 
includes  all  positive  enactments  of  the  various  legisla- 
tive bodies. 

Whenever  a  question  arises  as  to  the  application  of  a 
statute  to  a  given  condition  not  coming  clearly  within 
the  purport  of  its  meaning,  the  aid  of  the  common  law 
is  invoked  by  the  courts  in  interpreting  and  construing 
the  act;  it  therefore  will  be  seen  that  the  common  law 
forms  the  fundamental  groundwork  of  our  entire 
system. 

Season  the  Foundation  of  law. — Reason  being  the 
soul  of  our  law,  as  very  aptly  stated  by  Lord  Coke,  it 
necessarily  follows  that  a  clear  comprehension  of  the  law 
is  based  upon  a  knowledge  of  the  reason  underlying  the 
law,  and  that  one  can  not  really  know  the  law  without 
first  knowing  the  reason  therefor. 

In  writing  the  following  pages  the  author  has  en- 
deavored to  keep  this  fundamental  truth  in  mind,  and 
has,  whenever  possible,  first  developed  the  general  prin- 
ciple, giving  the  reason  supporting  the  same,  and  then 
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illustrated  it8  application  by  particular  cases.  When- 
ever that  course  seemed  impracticable,  he  has  endeav- 
ored to  show  the  principle  governing  in  the  particular, 
case  and  the  reason  for  its  application. 


CHAPTER   I. 

THE  RIGHT  TO   PRAOTIBE  MEDICINE  AND  SUBOEBY. 

No  Beatrictions  except  by  Statute. — The  common 
law  *  of  England  did  not  recognize  the  inability  of  the 
public  to  diBcriminate  for  themselves  between  the  quali- 
fied and  the  unqualified  practitioners  of  medicine  and 
surgery,  and  therefore  imposed  no  restrictions  upon  the 
free  exercise  of  the  art  of  healing ;  the  necessity  of  such  a 
restriction  was,  however,  recognized  at  an  early  date, 
and  in  the  third  year  of  the  reign  of  Henry  VIII  a 
law  was  enacted  prohibiting  any  person  from  practising 
medicine  or  surgery  in  London,  or  within  seven  miles 
thereof,  without  first  being  examined,  approved,  and 
admitted  by  the  Bishop  of  Loudon  or  the  Dean  of  Paul's, 
who  should  call  to  their  aid  four  doctors  of  physic  and, 
for  surgei-y,  other  expert  persons  in  that  faculty.  The 
statute  further  provided  that'  no  person  should  prac- 
tise outside  of  London  and  a  seven-mile  radius  thereof 
without  being  first  examined  and  approved  by  the  bishop 
of  his  diocese,  or  his  vicar-general,  similarly  assisted, 

*  For  the  distinction  between  common  law  and  statute  law,  see 
Introduciion,  p.  2. 
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saving  those  practising  under  privileges  conferred  by 
the  Universities  of  Cambridge  or  Oxford.  Seven  years 
later  a  charter  was  granted  to  the  College  of  Physicians 
in  London  vesting  in  it  the  right  of  examining  and 
admitting  to  practice  formerly  granted  to  the  Bishop 
of  London  and  Dean  of  Paul's. 

Other  laws  relating  to  the  subject  were  enacted  from 
time  to  time,  but,  owing  to  their  character,  they  were 
not  applicable  to  the  condition  existing  in  the  United 
States,  and  consequently  never  became  law  here. 

Statntory  Eestriotions  in  the  tTnited  States. — In  the 
United  States  the  legislature  of  each  State  has  authority 
to  prescribe  qualifications  which  must  be  possessed  by 
those  practising  medicine  and  surgery  within  its  borders, 
and  it  may  be  said  without  exception  that  the  legis- 
lature of  each  State  has  exercised  this  right  to  a  greater 
or  less  degree.  An  elaborate  treatment  at  this  point 
of  the  statutes  of  the  several  States  would  be  incon- 
8i@tent  with  the  size  and  scope  of  this  work,  yet  a  brief 
rSsumS  will,  it  is  thought,  be  of  sufficient  value  to  the 
practitioner  to  justify  devoting  to  that  purpose  the  neces- 
sary space. 

General  Classification  of  Beqnirements. — The  quali- 
fications prescribed  by  the  several  States  to  entitle  one 
to  begin  the  practice  of  medicine  and  surgery  within 
their  respective  jurisdictions  may  be  generally  classed 
under  the  four  heads  following : 
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I.  The  candidate  must  have  a  diploma  from  a  medi- 
cal college  in  good  standing,  the  length  of  the  course 
being  specified  in  many  States,  and  ordinarily  being 
three  or  four  years.  In  addition,  he  must  pass  a  satis- 
factory examination  before  a  board  of  examiners,  the 
subjects  to  be  covered  by  this  examination  being  fre- 
quently specified. 

This  is  the  rule  in  Arizona,  Connecticut,  Delaware, 
District  of  Columbia,  Florida,  Georgia,  Idaho,  Illinois,* 
Iowa,  Louisiana,  Maryland,  Minnesota,  Montana,  New 
Hampshire,  New  Jersey,  New  York,  North  Carolina,f 
Pennsylvania,  South  Carolina,  and  Utah. 

II.  The  candidate  must  pass  a  satisfactory  examina- 
tion as '  in  the  first  class,  but  he  is  not  required  to 
have  a  diploma  from  a  medical  college.  In  some  States 
of  this  class  the  time  he  shall  have  spent  in  the  study 
of  medicine  is  designated. 

The  following  are  the  States  within  this  class: 
Alabama,  Arkansas,  Maine,  Massachusetts,  Mississippi, 
North  Dakota,  Oregon,  Tennessee,  Texas,  Virginia, 
Washington,  and  West  Virginia. 

*  In  Illinois  gradimtea  of  legally  chartered  me<)ical  colleges  of  tlie 
State,  in  good  standing,  as  may  be  determined  by  the  Staie  Board  of 
Health,  may  be  granted  certificates  without  examination.    Laws  1899. 

f  In  North  Carolina,  a  ticense  or  other  satisfactory  evidence  of 
standing  as  a  legally  qualified  practitioner  of  another  State  shall  he 
accepted  in  lieu  of  a  diploma  as  entitling  the  applicant  to  be  examined. 
Laws  1839. 
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III.  The  candidate  may  either  present  an  acceptable 
diploma  or,  if  he  has  no  diploma,  he  may  be  examined 
as  to  his  qualifications  to  practise  medicine  and  surgery. 

This  is  the  method  of  admitting  candidates  in  Colo- 
rado, Missouri,  New  Mexico,  Rhode  Island,  Vermont, 
and  Wisconsin. 

IV.  The  applicant  must  hold  a  diploma  issued  by 
a  proper  medical  college,  which  must  be  satisfactorily 
Bhown  to  belong  to  him. 

This  qualification  is  prescribed  in  California,  In- 
diana,* Kansas,  Kentucky,  Michigan,  Nebraska,  Nevada, 
Ohio,  Oklahoma  Territory,!  South  Dakota,  and  Wyo- 
ming. 

Indian  Territory  has  a  peculiar  arrangement  which 
in  efEect  allows  the  Indians  to  follow  their  own  customs 
in  regard  to  doctors  or  medicine  men  of  their  own  race, 
but  in  the  Cherokee  and  Choctaw  Nations  provides 
for  the  examination  of  those  not  citizens  of  the  nation 
who  desire  to  settle  therein  to  practise  medicine.  The 
law  also  requires  the  candidate  to  secure  the  indorse- 
ment of  four  or  more  citizens  of  the  nation  residing 

*  In  ladiana,  if  the  college  issuing  the  diploma  presented  is  not  rcc 
o^zed  aa  maintaining  u  eufilciently  high  st&ndard  of  medical  oducntinn, 
the  applicant  ahall  have  the  privilege  of  being  examined  as  to  his  quali- 
ficalione  to  practise  medicine  and  surgery. 

I  In  Oklahoma  Territory,  the  candidate  may  be  admitted  upon  cs> 
amination  if  ho  has  been  actually  engaged  in  the  practice  of  medicine 
not  Icea  than  fire  years. 
2 


12    THE  LAW  IN  ITS  RELATIONS  TO  PHYSICIANS. 

in  the  vicinity  in  which  he  desires  to  practise  medi- 
cine. 

There  is  no  law  protecting  the  residents  of  the  Creek 
Nation  from  incompetent  practitioners. 

Additional  Requirements. — In  addition  to  the  re- 
quirements classified  under  these  four  heads  there  are 
certain  other  requirements  which  are  almost  universally 
imposed — viz.,  that  the  candidate  shall  be  twenty-one 
years  of  age,  of  good  moral  character,  and  have  a  good 
general  education.  In  some  States  it  is  provided  that  he 
shall  never  have  been  convicted  of  a  felony.* 

Removal  to  Another  State. — There  seems  to  be  very 
little  disposition  manifested  in  the  statute  laws  of  the 
various  States  to  facilitate  the  moving  of  a  regularly 
licensed  physician  from  one  State  to  another.  Several 
of  the  States  make  special  arrangements  for  licensing 
regularly  qualified  physicians  of  sister  States  who  change 
their  residence  and  practice  to  those  States,  but  in  each 
case  satisfactory  evidence  is  required  of  the  same  or  a 
similar  degreeof  proficiencyas  that  established  toentitle 
other  candidates  to  practise  within  the  particular  State. 

Preying  Diploma. — Whenever  a  candidate  is  ad- 
mitted to  practise  medicine  and  surgery  by  virtue  of  a 
diploma,  it  is  usually  necessary  for  him  to  submit  the 
diploma  to  some  board  appointed  for  the  purpose  of 

*  A  felonj  maj  he  gCDorally  de&ued  as  an  offense  that  U  pUDishable 
hj  capita!  punishmeDt  or  by  being  impriaoned  Id  the  State  prison. 
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paesisg  upon  the  qualificatlonB  of  candidates,  together 
with  an  affidavit  that  he  i&  the  lawful  possessor  of  auch 
diploma,  that  he  has  attn-ntlcd  the  full  course  of  study 
Inquired  for  the  d^ree,  and  that  he  is  the  person  named 
in  the  diploma. 

Issuing  and  Filing  Certificate  or  License. — If  upon 
exaioinatiou  of  tlie  papers  gubmitted  the  board  finds 
that  the  candidate  has  fulfilled  the  rcquireTnonts  of  the 
law,  they  issue  a  certificate  Ehowing  him  to  be  entitled  to 
practise  medicine  and  surgery  within  that  particular 
county  or  State.  If  the  candidate  is  admitted  upon  oc- 
aminiition,  a  like  certificate  is  isbucd.  In  cither  co^c  the 
taw  usually  provides  that  this  certificate  shall  be  filed 
with  iionie  county  officer  in  the  county  in  which  the  physi- 
cian resides  and  practises.  The  filing  of  this  certificate 
with  the  county  officer  designated  is  an  essential  part  of 
the  requirements,  and  a  physician  is  not  entitled  to  prac- 
tise and  receive  the  benefits  thereof  until  his  certificate  ia 
so  filed.  The  law  generally  provideg  that  in  carie  a  physi- 
cian removes  to  some  county  other  than  that  in  which  he 
first  fjlcd  his  certificate  he  shall  file  a  properly  authenti- 
cated copy  of  the  certificate  in  the  county  to  which  he 
remoTcs;  this  copy  will  ordioarily  be  furnished  by  the 
officer  with  whom  the  certificate  is  originally  filed  upon 
the  payment  of  a  small  fee.* 


•  As  to  111*  phjuiciaii'*  right  to  atleo'l  patlenl!)  In  other  connli«s 
wltfaaut  first  filing  lii*  rertificato  in  such  other  coiintif^,  see  p.  32. 
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Enforcement  of  the  law. — In  a  very  few  States  no 
penalty  is  prescribed  for  a  violation  of  tlie  law,  but  in 
nearly  all  States  the  law  is  enforced  by  fines,  usually 
with  an  alternative  penalty  of  iraprisonment,  and  some- 
times by  fine  and  imprisonment  conjunctively.  The 
amount  of  the  fine  and  the  duration  of  the  imprison- 
ment is  largely  discretionary  with  the  court,  certain  lim- 
its being  prescribed  for  his  direction,  fixing  the  mini- 
mum and  maximum  amount  of  fine  to  be  imposed  and 
designating  the  longest  and  shortest  periods  of  impris- 
onment to  which  the  offender  shall  be  committed.*  The 
smallest  amount  of  fine  fixed  by  any  State  is  ten  dollars, 
and  the  largest  amount  allowed  to  be  imposed  in  any  is 
five  hundred  dollars;  the  extreme  periods  of  imprison- 
ment vary  from  ten  days  to  one  year.  In  a  few  States, 
however,  the  payment  of  the  fine  is  enforced  by  impris- 
onment until  paid. 

Recovery  of  Fee  proMbited  by  Statute. — The  stat- 
utes of  several  States,  expressly  provide  that  any  physi- 
cian practising  medicine  unlawfully  shall  not  be  per- 
mitted to  recover  any  fee  or  compensation  for  his  serv- 
iccB.f     The  right  of  the  physician  to  recover  for  such 


•  Id  North  Carolioa  the  discretion  of  the  court  ae  to  the  period  of 
time  for  which  the  oEFeDder  shall  be  committed  ia  uultmited. 

f  Such  proviBion  eidats  in  Alabama,  Oeor^a,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Hichipan,  Nebraslia,  North  Carolina,  Rhode 
Island,  Virginia,  and  Vermont. 
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services  in  States  where  there  is  no  express  prohibition 
of  recovery  has  been  the  subject  of  judicial  determina- 
tion, and  is  fully  treated  in  Chapter  VI  of  this  work. 

Privileges  to  Non-resident  Physicians. — ^While  every 
physician  is,  or  at  least  ought  to  be,  familiar  with  the 
statutes  regulating  the  practice  of  medicine  and  surgery 
in  his  own  State,  it  is  also  greatly  to  his  interest  to  be 
informed  upon  the  laws  of  the  neighboring  States,  at 
least  so  far  as  they  extend  privileges  to  him  as  a  legally 
qualified  practitioner  of  a  sister  State. 

Privilege  of  Attending  Cases. — The  States  of  Con- 
necticut, District  of  Columbia,  Indiana,  Kentucky, 
Maine,  Massachusetts,  Mississippi,  New  Hampshire, 
New  Jersey,  New  York,  North  Carolina,*  Ohio,  Penn- 
sylvania, Rhode  Island,  and  Wyoming  accord  to  non- 
resident physicians  and  surgeons  the  privilege  of  prac- 
tising within  their  border,  but  they  are  not  permitted 
in  any  case  to  maintain  an  office  or  have  a  place  for 
meeting  patients  generally  within  such  States.  In  sev- 
eral of  these  States  f  the  non-resident  physicians'  visits 
are  restricted  to  "  a  particular  case."    The  exact  mean- 

*  Id  North  Carolina  tho  privllej;e  is  express);  limited  so  as  not  tc 
permit  physiciaas  resident  in  a  neighboring  State  to  "regularly  prac- 
tise"  in  that  State. 

t  In  Eentncky,  Ualne,  Massachusetts,  and  Bhode  Island,  the  ri^it  is 
restricted  to  a  *'  particular  caae  "  ;  in  Kentucky,  to  a  "  particular  case  or 
family  " ;  in  the  District  of  Columbia,  such  pbysiciana  are  permitted  to 
attend  *'EpeciGod  cases." 
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iDg  of  thiB  restrictioa  does  not  eeem  to  have  been  judi- 
cially determined. 

Before  exercising  the  privilege  in  Mississippi  the 
practitioner  must  procure  a  license  from  the  State  board 
of  health,  which  license  is  granted  to  him  without  ex- 
amination, and  as  a  matter  of  right,  upon  his  showing 
himself  to  be  a  legally  qualified  practitioner  of  another 
State.  The  privilege  given  by  Indiana,  New  Hamp- 
shire, New  York,  Ohio,  Pennsylvania,  and  Wyoming  is 
restricted  to  physicians  living  "  on  the  border  of  a 
neighboring  State."  The  law  of  New  Hampshire,  how- 
ever, permits  non-resident  physicians,  irrespective  of 
their  place  of  residence,  to  attend  their  regular  patients 
while  sojourning  in  the  State ;  it  also  allows  landlords 
of  summer  hotels  to  employ  physicians  unlicensed  in  the 
State  as  hotel  physicians  to  care  for  their  guests  or 
employees.  New  Jersey  allows  a  physician  of  another 
State  to  take  temporary  charge  of  the  practice  of  a 
physician  of  that  State,  a  written  request  being  first 
made  to  the  State  board  of  medical  examiners. 

Privilege  of  Consultation. — It  is  expressly  provided 
that  legally  qualified  physicians  and  surgeons  from  other 
States  may  meet  in  consultation  with  resident  physicians 
in  twenty-four  States,  to  wit:  Connecticut,  Delaware, 
District  of  Columbia,  Georgia,  Idaho,  Indiana,  Louisi- 
ana, Maryland,  Minnesota,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York,  North  Carolina, 
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Korth  Dakota,  Ohio,  Peunsylvaoio,  South  Carolina, 
Tcimessee,  Utah,  Virginia,  West  Virgima,  Wisconsin, 
and  Wyoming.  The  law  of  Gt'orpa  restricts  such  con- 
Miltation  to  "  a  epecinl  case,"  and  expressly  provJdca 
that  a  non-resident  phyftieinn  slinll  not  be  permitted  to 
engage  in  a  continuous  practice  or  consultation  in  cou- 
n(K;tion  witii  a  rusident  phygiciaii  or  Burgeon. 

It  will  be  observed  that  not  all  of  the  States  which 
allow  non-reeidents  to  attend  patienta  within  their  bor- 
ders expressly  give  them  the  right  to  meet  resident  phy- 
sicians in  consultation ;  but  applyiug  the  general  ma::im 
of  law,  MitjoT  couiiiiet  in  se  minarein,  it  may  be  tttated 
generally  that  any  non-resident  physician  having  the 
right  to  enter  a  State  to  practise  medicine  has  ako  the 
right  to  meet  b  resident  physician  there  in  consultation. 

Judicial  Con&truction  of  Statutes. — The  statutory 
enactments  of  the  various  States  have  from  time  to  time 
licini  conatrued  by  the  courts  of  the  respective  States  or 
of  the  United  States;  but  these  decisions,  being  usually 
based  upon  the  particular  wording  or  meaning  of  the 
afatulo  in  question,  are  ordinarily  of  little  interest  out- 
side of  the  State  in  which  thoy  are  rendered.  Some  of 
these  decisions,  however,  either  involve  a  principle  of 
extended  application  or  construe  etatutos  whteh  exist  ao 
generally  as  to  render  them  of  fiufiicicnt  value  to  Justify 
an  examination. 

Conttitutional  Validity  of  Medical  Acts. — ^Thc  con- 
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etitutional  validity  of  the  laws  prescribing  requiremeDts 
for  those  practiaing  medicine  and  surgery  haB  been  at- 
tacked in  nearly  every  State  in  the  Union  upon  the  gen- 
eral grounds  that : 

They  invade  natural  rights. 

They  interfere  with  vested  rights. 

They  discriminate  against  persons  engaged  in  the 
same  business  or  profession,  and  deny  them  the  equal 
protection  of  the  law. 

Or,  they  are  ex  post  facto. 

Our  courts,  both  State  and  Federal,  have,  however, 
almost  universally  upheld  the  constitutionality  of  these 
acts,  conceding  them  to  be  invalid  only  where  they  con- 
tained some  specially  objectionable  feature. 

The  authority  of  the  legislature  to  enact  a  law  of  the 
character  of  those  under  consideration  is  included  in  the 
police  power  of  the  State.  The  police  power  is  very 
broad ;  it  has  been  judicially  defined  to  be  that  inherent 
and  plenary  power  in  the  State  which  enables  it  to  pro- 
hibit all  things  hurtful  to  the  comfort  and  welfare  of 
society.  It  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  convenience  as  well  as  the  property 
of  all  persons  within  the  State,  and  to  accomplish  this 
end  persons  and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens.* 

*  Lakeviow  vs.  Rose  Bill  CGmeterj,  ?0  111.,  191.    State  v«.  Noyce,  47 
Uc,  189. 
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That  the  practice  of  medicine  and  surgery  is  a  voca- 
tion that  very  nearly  concerns  the  comfort,  health,  and 
even  life  of  nearly  every  person  can  not  be  questioned, 
and  therefore  a  wholesome  restraint  npon  those  unpre- 
pared to  exercise  these  important  functions  is  clearly 
the  right  of  the  State  and  its  duty  as  well. 

Nearly  every  State  makes  special  provisions  for 
Ucensing  those  who  bad  been  engaged  in  the  practice  of 
medicine  and  surgery  in  that  State  for  a  certain  length 
of  time  prior  to  the  enactment  of  the  law.  The  validity 
of  such  provisions  is  attacked  on  the  ground  that  they 
create  special  privileges  and  allow  those  who  have  exer- 
cised the  right  for  the  prescribed  time  to  continue  its 
exercise  without  submitting  to  examination  or  present- 
ing a  diploma ;  while  all  who  have  not  practised  for  such 
period  are  obliged  to  be  specially  examined  as  to  their 
qualifications  or  present  diplomas,  or  both.  The  answer 
to  this  attack  is,  that  if  in  the  wisdom  of  the  legislature 
the  experience  gained  in  practising  five  or  ten  years,  or 
any  other  period  fixed  upon,  within  the  State  is  equiva- 
lent by  way  of  preparation  to  the  course  prescribed  for 
those  about  to  undertake  the  practice  of  medicine  and 
surgery,  it  shall  be  lawful  and  will  be  considered  no 
discrimination  to  fix  these  two  standards. 

It  has  been  observed  heretofore  that  many  States  ex- 
tend to  non-resident  physicians  and  surgeons  the  right 
of  being  called  into  the  State  in  consultation,  and  some- 
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times  tho  riglit  to  extend  their  practice  into  the  State 
without  being  examined  or  licensed.  This  has  also  been 
attacked  as  being  an  unjust  discrimination  and  contrary 
to  the  fourteenth  amendment  of  the  Federal  Constitu- 
tion. It  will  be  found  that  such  laws  do  not  permit  such 
non-resident  physicians  to  have  an  office  or  place  for 
meeting  patients  within  the  State,  and  that  they  usually 
impose  further  restrictions.  It  therefore  can  not  be  said 
that  such  non-resident  physicians  enjoy  the  same  privi- 
leges and  immunities  as  a  duly  licensed  resident  practi- 
tioner, and  the  law  is  therefore  not  subject  to  the  objec- 
tion, urged.  An  Ohio  court  has  upheld  the  constitution- 
ality of  the  act,  but  based  its  reason  for  so  doing  on  other 
grounds.  In  considering  the  question,  the  court  said: 
"We  discover  nothing  unreasonable  in  the  regulations 
adopted  by  the  statute  in  question  for  the  admission  of 
persons  to  the  practice  of  medicine,  nor  any  valid  objec- 
tion to  the  provision  excepting  therefrom  physicians 
residents  of  other  States.  Physicians  called  in  consulta- 
tion are  usually  the  most  eminent  and  skillful  that  can 
be  procured;  and  those  residing  on  the  border  of  an 
adjoining  State,  with  a  practice  extending  into  this  State, 
can  include  only  those  who  have  a  legal  standing  and  es- 
tablished practice  in  their  own  State,  and  which  the  law 
regards  a  suflicient  evidence  of  their  capacity  and  char- 
acter to  admit  thom  to  continue  their  practice  here."  * 

*  Franco  im.  State,  67  0.  St.,  1 ;  47  N.  E.  Rop  ,  1041. 
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Conatitutioaal  Objeotionft  to  Particular  Acts. — Cer- 
tain features  of  those  acta  have  at  timee  been  found  to 
be  objfictionablc;  as,  for  instance,  a  law  which  allowed 
certain  privileges  to  a  particular  gclioO'l  of  medicine,  or 
which  imposed  certain  burdens  upon  another  school, 
would  h(t  uncoDi^titutional.*  A  law  punishing  a  duly 
qualifiod  physician  for  what  is  styled  "unprofessional 
conduct"  iti  advertising  himself  m  a  specialist  in  cer- 
tain diseases  would  be  uneonatitutional;  for,  while  such 
conduct  might  be  contrary  to  professional  ethics,  it  would 
in  no  way  be  injurious  to  the  public  morals  or  a  menace 
to  the  general  welfare.f  And  so  a  taw  requiring  all  who 
had  not  practised  four  years  in  one  place  to  pi-ocare  and 
pay  for  a  license,  but  exempted  those  who  had  practised 
for  this  period  from  such  expense,  would  be  unconatitu- 
tional  because  of  the  burden  imposed  upon  one  class  and 
not  upon  fill. J 

But  against  the  main  body  of  the  statute  law  upon 
the  subject,  as  it  stands  in  the  several  States,  there  seems 
to  be  no  valid  constitntional  objection  which  can  be 
urged. 

Doctor,  Phytician,  and  Surgeon  Defined. — The  mean- 
ing of  the  term  doctor,  or  physician  and  surgeon,  as  used 
in,  the  law,  is  not  confined  to  any  particular  school  or 


•  Gee  Woo  fs,  State,  88  Nab.,  241 ;  54  K.  W.  Rep.,  013. 

^  Ex  parte  iieSuhy,  77  Col.,  Ifl-1. 

t  Stuto  ve.  TmuojKT,  eS  K.  B.,  113;  IS  Atl.  Hop.,  87S. 
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schools,  but  is  considered  in  the  broad  sense  of  one  who 
professes  the  art  of  healing.  Justice  Daly,  in  a  well-con- 
sidered case,  said :  "  The  legal  signiiication  of  the  term 
doctor  is  simply  a  practitioner  of  physic.  The  system 
pursued  by  the  practitioner  is  immaterial.  The  law  has 
nothing  to  do  with  the  merits  of  particular  systems. 
Their  relative  merits  must  become  the  subject  of  inquiry 
when  the  skill  or  ability  of  a  practitioner  in  any  given 
case  is  to  be  passed  upon  as  a  matter  of  fact."  • 

The  supreme  court  of  Wisconsin,  thirty  years  later, 
following  the  reasoning  of  this  decision,  held  that  a  stat- 
ute providing  for  the  organization  of  a  county  medical 
society  included  as  well  the  organization  of  homoeopa- 
thists  as  of  any  other  school.f 

The  question  of  whether  one  who  "practises  bone- 
setting  and  reducing  sprains,  swellings,  and  contractions 
of  the  sinews,  by  friction  and  fomentation,"  is  a  practi- 
tioner of  medicine  and  surgery,  was  considered  in  the 
supreme  court  of  Massachusetts  in  1835. |  The  court 
was  of  the  opinion  that  while  such  a  practice  does  not 
amount  to  a  general  exercise  of  the  functions  of  the 
science  of  either  medicine  or  surgery,  it  forms  an  impor- 
tant part  of  the  practice  of  surgery,  and  renders  the 
practitioner  amenable  to  the  laws  affecting  the  physi- 

«  Corei  vi.  Haretzek.  4  E  D.  Bmitb,  1. 
f  RaynoT  vi.  State,  62  Win.,  289. 
%  Hewitt  ff«.  Cb&rier,  16  Pick,  8S8. 
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eian  and  Burgeon ;  also  one  who  gave  electric  treatment 
was  held  to  be  engaged  in  the  practice  of  medicine  and 
surgery.  The  court  said :  "  It  is  quite  unnecessary,  we 
think,  that,  in  order  to  practise  medicine  within  the 
meaning  of  the  statute,  the  practitioner  should  give 
internal  remedies."  *  The  services  of  a  clairvoyant  are 
ndthin  the  meaning  of  the  term  "  medical  or  surgical 
services."  f 

The  law  of  Illinois,  in  force  in  1887,  provided  that 
"  no  person  shall  practise  medicine  in  any  of  its  depart- 
ments in  this  State  without  the  qualifications  required 
by  this  act."  The  question  arose  whether  or  not  this  in- 
cluded midwifery.  The  court  was  of  the  opinion  that 
obstetrics  was  an  important  department  of  medicine, 
and  that  it  was  included  within  the  terms  of  the  stat- 
nte.J 

Moreover,  the  supreme  court  of  ITebraska,  in  a  well- 
considered  opinion  rendered  in  1894,  held  that  a  Chris- 
tian Scientist,  in  the  exercise  of  his  practice,  came  within 
the  statute  which  provides  that  any  person  shall  be  con- 
sidered as  practising  medicine  *'who  shall  operate  on, 
profess  to  heal,  or  prescribe  for,  or  otherwise  treat  any 
physical  or  mental  ailment  of  another.*'  * 

*  Davidson  vt.  Bohlmas,  8?  Ha  App.,  STd. 

f  Bibber  e*.  Simpson,  09  He.,  181. 

t  People  vt.  Arendt,  60  HI.  App.,  89, 

»  State  VI.  BuBwell,  40  Neb.,  1B8 ;  88  N.  W.  Rep.,  728. 
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In  a  more  recent  case,  however,  arising  in  Ehode 
Island,  the  court  held  that  the  term  "  practice  of  medi- 
cine," as  used  in  their  statutes,  must  be  understood  in 
the  ordinary  or  popular  sense  of  determining  the  physi- 
cal condition  of  the  patient  and  treating  his  disease  or 
injury  by  the  ordinary  or  material  remedies,  and  that  it 
could  not  be  so  construed  as  to  include  in  its  meaning 
the  treatment  of  the  Christian  Scientist,  which  takes 
account  neither  of  physical  symptoms  and  conditions 
of  the  patient  nor  of  the  application  of  remedial  sub- 
stances.* 

While  several  of  these  decisions  were  based  upon 
the  wording  of  particular  statutes,  it  may  be  laid  down 
as  a  general  rule  that  the  term  doctor,  physician,  and 
surgeon,  or  practitioner  of  medicine  and  surgery,  as  le- 
^  gaily  used,  is  broad  enough  to  include  all  those  who 
profess  and  practise  the  art  of  healing  in  its  several 
branches,  t 

Decision  of  Examining  Board,  when  ConolnsiTe. — 
The  authority  conferred  upon  the  examining  board  ia 
usually  both  ministerial  and  judicial  in  its  character; 
by  the  law  of  most  States  the  decisions  of  the  board  in 
refusing  or  in  revoking  licenses  to  practise  are  made  sub- 
ject to  review  on  appeal  to  the  circuit  or  district  court. 
The  law  usually  provides  the  manner  of  taking  this  ap- 

•  State  vt.  U^lod  (R.  I.),  40  Ail.  Rep.,  ';S3. 
f  Seojxnt,  p.  89,  et  aeq. 
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peal,  but  is  Bometimes  silent  upon  the  subject;  this  fail- 
ure, however,  to  provide  for  the  manner  of  appealing  does 
Dot  affect  the  right  to  appeal.  Whenever  the  law  pro- 
vides that  the  proceedings  of  the  board  may  be  reviewed 
upon  appeal,  it  will  be  necessary  for  the  party  who  is 
not  satisfied  with  their  decision  to  bring  the  matter  be- 
fore the  court  in  the  manner  provided  by  the  statute ;  • 
but  when  the  statute  makes  no  provision  whatever  for 
an  appeal  from  the  decision  of  the  board,  his  remedy  is  by 
mandamus.  A  writ  of  mandamus  is  a  command  issu- 
ing from  a  court  of  law  in  the  name  of  the  State  directed 
to  some  inferior  court,  officer,  or  person,  requiring  him  or 
them  to  do  some  particular  thing  therein  specified.  In 
theory,  a  writ  of  mandamus  will  issue  only  to  compel  the 
performance  of  a  ministerial  act,  but  will  not  review  any 
judicial  proceeding  or  interfere  with  the  performance  of 
a  function  requiring  the  exercise  of  judgment  and  dis- 
cretion. Should,  however,  a  board  refuse  to  give  a  can- 
didate a  fair  examination  because  of  his  views  regarding 
any  particular  school  of  medicine,  or  should,  when  exam- 
ined, refuse  to  pass  him  for  a  like  reason,  or  refuse  to 
accept  his  diploma  for  a  similar  reason,  then  mandamus 
would  lie;  but  if,  after  giving  him  a  fair  examination, 
they  determine  that  his  knowledge  of  medicine  is  not 
suflSeient  to  entitle  him  to  practise,  or  if,  after  hearing 

*  State.  Norcroas  vi.  Board  of  Medical  Examiners,  2G  Fac.  Rep.,  440 ; 
10  Mont.,  162. 
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evidence  against  a  legally  qualified  practitioner  in  the 
manner  provided  by  law,  they  decide  he  has  been  guilty 
of  an  offense  justifying  the  revocation  of  his  certificate 
or  license,  such  decisions  are  not  subject  to  review  under 
a  writ  of  mandamus.  In  New  Jersey  the  board  has  re- 
fused to  register  the  applicant  on  the  ground  that  his 
diploma  was  not  issued  by  a  reputable  school  or  college 
of  medicine  and  surgery.  Under  a  writ  of  mandamus 
the  court  refused  to  consider  the  evidence  as  to  whether 
the  judgment  of  the  board  was  correct,  because  the  board 
had  acted  in  a  judicial  capacity  in  arriving  at  this  con- 
elusion.* 

In  Missouri  the  supreme  court,  in  considering  prac- 
tically the  same  facts,  rendered  the  same  decision;  the 
judge,  however,  in  delivering  the  opinion,  said :  "  It  ia 
thought  best  to  say  this  in  conclusion,  that,  notwithstand- 
ing what  has  been  said  relative  to  the  discretionary  pow- 
ers of  the  board  of  health,  that  [sic]  according  to  the 
express  terms  of  the  provision  in  section  2,  such  discre- 
tionary power  does  not  extend  to  discriminating  against 
any  particular  school  or  system  of  medicine,  and  that, 
should  such  discrimination  ever  occur,  the  limits  of  dis- 
cretionary power  will  have  been  passed."  f 

Summing  up,  it  may  be  stated  generally  that  the 

*  State  ex  rel.  Kirchgeasner  vt.  Board  of  Healtb,  etc.,  22  Atl.  Rep., 
22ft. 

f  State  ex  rel.  QraoTille  tw.  Qregorj,  88  Mo.,  123. 
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action  of  the  examining  board  J8  not  final.  If  the  stat- 
ute gives  the  right  of  appeal,  the  court  having  jurisdic- 
tion will  review  the  proceedings  of  the  board,  and  by  its 
judgment  rectify  errors,  should  any  be  found.  And  the 
right  to  review  the  grounds  of  refusal  on  appeal  is  not 
confined  to  cases  of  refusal  for  unprofessional  and  dis- 
honorable conduct,  but,  where  the  statute  provides  for 
appeal  in  "  all  cases  of  the  refusal  of  a  certificate,*'  the 
court  may  examine,  or  direct  the  examination,  of  a  can- 
didate as  to  his  competency.*  Where  no  right  of  appeal 
is  given  by  statute,  a  writ  of  mandamus  will  lie  to  compel 
the  board  to  do  those  things  which  the  law  makes  it  their 
duty  to  do,  and  even  to  rectify  a  manifest  injustice  re- 
sulting from  an  abuse  of  their  discretionary  powers.f 

UlnstratioE*. — It  will  be  observed  from  the  forego- 
ing that  it  is  the  purpose  of  the  law  to  guard  against 
arbitrary  and  unjust  or  unfair  conduct  on  the  part  of  the 
examining  board.  A  case  arose  in  New  Hampshire  some 
years  ago  very  aptly  illustrating  thia.  A  candidate 
applied  to  the  board  for  a  license  to  practise  medicine, 
surgery,  and  midwifery;  he  produced  a  diploma  which 
fulfilled  the  requirements  of  the  law,  but  the  board 
refused  to  grant  the  license  on  the  ground  that  he  was 

*  State  v».  District  Court  of  First  Judicial  District,  48  Pac  R.,  ]  104 

f  niinots  State  Board  of  Dental  ExamincrB  vs.  People,  123  HI.,  221', 
13  K.  E.  Rep,,  201. 
3 
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not  worthy  of  public  confidence.  The  board  has  the 
power  under  the  law  of  New  Hampshire,  "  upon  due 
notice  and  hearing,  to  revoke  any  license  granted  by  it, 
when  improperly  obtained,  or  when  the  holder  has,  by 
conviction  of  crime  or  for  other  cause,  ceased  to  be 
worthy  of  public  confidence."  The  court  held  that  the 
board  had  no  right  to  refuse  the  applicant  a  license 
solely  upon  the  ground  that  he  was  "not  worthy  of 
public  confidence,"  without  first  giving  him  due  notice 
and  a  fair  hearing.  If  then  facts  were  fairly  proved  by 
evidence  adduced  showing  him  to  be  unworthy  of  public 
confidence,  the  license  would  be  properly  refused.* 

And  BO,  when  the  board  established  a  rule  that  every 
medical  CQllege  should  by  a  certain  date  furnish  the 
board  with  a  list  of  its  matriculates  and  the  basis  of  their 
matriculation,  and  in  the  event  that  any  college  failed 
to  comply  with  this  request  it  should  not  be  considered 
"  in  good  standing,'*  the  court  held  that  this  rule  could 
not  be  enforced  against  an  applicant  who  had  grad- 
uated from  a  college  in  good  standing  which  had  not 
complied  with  the  rule,  if  it  was  shown  that  the  college 
had  no  notice  of  the  rule  until  after  the  date  fixed.f 

A  Uedioal  College  can  not  Arbitrarily  Befuse  Exam- 
ination.— ^While  the  following  illustration  is  not  strictly 
pertinent  to  the  subject  in  consideration,  it  shows  how 

•  Gmge  v».  CeoBore,  63  N.  H.,  9'i. 

f  State  ex  reL  Johnioa  vi.  Luts,  1 86  Uo.,  683 ;  8S  S.  W.  Rep.,  823. 
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the  courts  apply  the  policy  above  illustrated  to  protect 
stuHetits  from  the  arbitrary  action  of  medical  colleges  as 
veil  as  appiicaiits  from  the  unjust  discrimination  of 
examining  boards.  A  medical  student  who  had  paid  hia 
,fee»  and  fulfilled,  all  of  the  other  conditions  entitling 
fliinL  to  prescut  himself  fur  Hual  examination,  was  In- 
formed by  the  secretary  of  the  faculty  that  he  would  not 
be  allowed  to  present  himself  for  final  examination,  nor 
would  he  bo  granted  a  degree  of  doctor  of  medicine. 
Upon  a  writ  of  mandamua  the  matter  was  brought  be- 
fore the  court  and  an  onler  issued  requiring  the  exami- 
nation of  the  student.  The  opinion  of  the  court  ia  both 
interesting  and  instructive,  and  is  therefore  quoted  from 
at  length.  "In  auswtir  to  tliia  applicatii^u  the  respond- 
ent (the  medical  college)  presents  no  ground  whatever 
for  it&  action,  but  ineistB  that  it  has  the  right  arbitrarily, 
without  any  cause,  to  refuse  the  relator  (the  student) 
■his  examination  and  degree.  It  seema  to  ua  clear  that 
>Btich  a  position  can  not  for  a  moment  be  entertained. 
The  circulars  of  the  respondent  indicate  the  terms  upon 
which  students  will  be  received,  and  the  righta  which 
they  were  to  acquire  by  reason  of  their  compliance  with 
the  rulee  and  regulations  of  the  college  in  respect  to 
qualifications,  conduct,  etc.  When  a  student  matricu- 
lates under  such  circumstances,  it  is  a  contract  between 
the  college  and  himself  that,  if  he  complies  with  the 
terms  therein  preeoribed,  he  shall  have  the  degree,  which 
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is  the  end  to  be  obtaiaed.  Thie  corporation  can  not  take 
the  money  of  the  student,  allow  him  to  remain  and  waste 
his  time  (because  it  would  be  a  waste  of  time  if  he  can  not 
get  a  degree)  and  then  arbitrarily  refuse,  when  he  has 
completed  his  term  of  study,  to  confer  upon  him  that 
which  they  have  promised — namely,  the  degree  of  doctor 
of  medicine,  which  authorizes  him  to  practise  that  so- 
called  science.  It  may  be  true  that  this  court  will  not  re- 
view the  discretion  of  the  corporation  in  the  refusal  for 
any  reason  or  cause  to  permit  a  student  to  be  examined 
and  receive  a  degree ;  but  where  there  is  an  absolute  and 
arbitrary  refusal  there  is  no  exercise  of  discretion.  It  is 
nothing  but  a  willful  violation  of  the  duties  which  they 
have  assumed.  Such  a  proposition  could  never  receive 
the  sanction  of  a  court  in  which  even  the  semblance  of 
justice  was  attempted  to  be  administered."  • 

QnaMoation  of  FrevionB  Practice. — The  particular 
period  of  practice  of  medicine  which  shall  be  accepted 
by  the  examining  board  or  other  body  having  authority 
to  grant  licenses,  as  tantamount  to  a  proper  diploma  or 
satisfactory  examination,  is  fixed  and  described  by  the 
statute  of  each  State  recognizing  such  mode  of  qualifi- 
cation, and  in  order  to  determine  whether  in  any  given 
State  a  candidate  is  qualified  by  his  former  practice  to 

*  People,  Cecil  v*.  Bellcrue  Hospital  Medical  College,  88  N.  Y.  S.  K, 
418;  14  N.  T.  Supp.,  4gu. 
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receive  a  license  to  continue  in  his  practice  recourse  must 
be  had  to  the  statute  of  that  State.  If  by  a  (air  inter- 
pretation  of  the  meaning  of  the  statute  the  cantliilato 
bus  fuifillod  the  requirements,  nothing  remains  but  to 
grant  the  license  or  certificate;  if,  on  the  other  hand,  it 
does  not  appear  that  the  candidate  has  fulSLIed  the  ru- 
quirejuenta  of  the  statute,  auch  licenee  or  certificate 
uld  lie  refuged.  A  recent  case  of  some  interest  arose 
ia  Rhode  Island,  where  the  law  provides  that  a  pliysician 
should  have  "  reputably  and  honorably  "  engaged  in  the 
practjce  of  medicine  prior  to  January  1, 1893.  The  ap- 
plicant, who  was  in  the  shoe  businese,  look  up  the  study 
of  medicine  by  hiuiself  during  the  year  1889.  In  the 
latter  part  of  that  year  he  begnu  lo  practise,  after  which 
time  he  gave  his  whole  attention  to  the  practice  of  medi- 
leaving  Iiis  shoe  business  to  the  management  of 
derka,  and  continued  hia  practice  up  to  January  1, 1392, 
aome  of  his  patients  being  satisfied  with  hia  services  and 
me  not.  The  court  said :  "  There  ie  no  evidence  that 
on  January  1,  1893j  he  had  come  to  be  regarded  by  the 
community  in  which  he  practised  as  a  skillful  and  suc- 
cessful practitioner,  and  therefore  had  acquired  the  hon- 
orable reputation  as  a  physician  necessary  to  qualify 
him  to  practise  contemplated  by  statute.  The  decision 
ol  the  health  board  in  denying  a  certificate  is  con- 
firmed." • 

*  Paijuin  v».  KUtt  Bnard  of  Deilth,  as  Atl.  H.,  870. 
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In  Ohio  the  question  arose  some  years  after  the  pas- 
sage of  an  act  providing  that  ten  years  of  continuous 
practice  of  medicine  should  qualify  a  physician  for  a 
continued  practice,  whether  time  spent  in  the  practice  of 
medicine  since  the  act  should  be  included  as  part  of  the 
ten  years.  The  majority  of  the  court  were  of  the  opin- 
ion it  should  be,  and  it  was  accordingly  so  held.* 

Eegistration  of  Certificate,- — It  will  be  remembered 
that  the  law  generally  provides  that  the  physician  must 
register  his  certificate  or  license  with  some  designated 
county  officer  in  the  county  in  which  he  resides,  or,  if  he 
is  a  non-resident,  in  the  county  in  which  he  intends  to 
practise ;  but  with  the  exception  of  one  or  two  States  the 
statute  is  silent  as  to  the  right  of  a  physician  to  attend 
patients  in  counties  other  than  the  one  in  which  his  cer- 
tificate is  recorded.  Whether  or  not  this  right  does  exist, 
and  if  so  to  what  extent,  is  a  very  important  question, 
but  as  the  matter  is  regulated  by  statutes  which  differ 
in  the  several  States  no  general  rule  can  be  laid  down 
for  all  States;  an  examination,  however,  of  decisions 
which  have  been  rendered  on  the  subject  in  several  States 
will,  it  is  hoped,  lead  to  a  clear  understanding  of  the 
governing  principle. 

A  case  was  decided  in  the  supreme  court  in  New 
York  in  1890  upon  the  following  facts:  A  physician, 

*  Wirt  w.  Cutler,  37  Ohio  St.,  847. 
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duly  licensed  by  the  State  board  and  registered  in  Kings 
County,  made  numerous  visits  to  a  patient  living  in 
Westchester  County.  The  court  said :  *'  No  new  registry 
is  needed  to  visit  a  patient  out  of  the  county.  The  fact 
that  a  physician  gives  two  days  in  a  week  out  of  hia 
county  to  see  patients  does  not  make  a  new  practice  in 
a  new  county,  unless  intended  as  a  cover  for  a  real 
change  of  place.  It  is  simply  practising  medicine  in 
Kings  County  with  patients  in  another  county."  •  The 
court  intimated  that  the  opening  of  an  oflBce  or  estab- 
lishing a  place  of  meeting  patients  in  another  county 
would  not  be  a  violation  of  the  law,  but  no  court  in  the 
State  seems  to  have  expressly  committed  itself  to  this 
extent. 

In  Texas  the  law  requires  the  physician  to  register 
Mb  certificate  with  the  clerk  of  the  district  court  in  the 
county  in  which  he  may  "  reside  or  sojourn."  Under 
this  statute  the  practitioner  must,  upon  changing  his 
residence  to  another  county,  register  his  certificate  again 
with  the  proper  officer  in  the  county  to  which  he  has 
removed,  f 

And  so  in  Pennsylvania,  under  a  similar  statute,  a 
practitioner  who  is  properly  registered  in  one  county 
and  opens  and  maintains  an  oflBce  in  another  county 

•  MarlinOT  v».  Kirk,  56  Hun.,  474. 
f  HilUord  v».  State,  T  Tex.  App.,  S9. 
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must  register  his  certificate  in  Buch  other  county  as  a 
"  sojourner."  * 

It  seems  fair  to  conclude  from  these  cases  that  in 
all  States  having  statutes  similar  to  those  construed, 
providing  that  a  licenee  or  certificate  shall  be  granted  by 
a  State  board  which  shall  be  good  in  any  part  of  the 
State,  and  which  must  be  filed  with  the  proper  county 
oificer  in  the  county  in  which  the  practitioner  resides, 
.  the  practitioner  may  safely  have  and  attend  patients 
outside  of  the  county  in  which  his  certificate  or  license  is 
filed;  but  it  can  not  be  safely  advised  that  he  would  have 
the  right  to  open  an  office  outside  of  his  county,  or  have 
a  regular  place  of  meeting  patients  without  the  county, 
or  even  associate  himself  in  partnership  with  a  physician 
where  the  partnership  oflice  was  located  without  the 
county,  until  he  had  filed  or  registered  his  certificate  or 
license  in  such  other  county,  t 

In  Indiana  the  license  to  practise  was  formerly  not 
granted  by  a  State  board  and  recorded  in  the  particular 
county  in  which  the  physician  intended  to  practise,  but 
the  license  itself  was  granted  by  the  clerk  of  the  district 
court  of  the  county  in  which  the  physician  intended  to 


•  Ege  v».  Commonwealth,  9  Atl.  R.,  471. 

i  In  Illinois,  the  general  charnctcr  or  ihc  Ian  of  nhich  conforms  to 
the  above  rule,  it  is  eipressly  proviJpil  thnt  "  anv  person  practising  in 
another  county  shall  record  the  certificate  in  like  maoner "  in  such 
other  county.    Lawe  1899.  • 
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praclisf.  The  law  of  that  State  wa«  therefore  construed 
mneb  more  strictly,  necessitating;  that  a  license  be  taken 
out  in  every  county  into  which  the  physician's  practice 
exl  ended.' 

Chief-Justice  Elliott,  of  the  EQpreme  court  of  Indi- 
ana, in  an  opinion  in  which  he  held  the  law  to  be  as 
abore  stated,  erpressed  his  opinion  regarding  a  qualifi- 
cation of  tiiis  constnicttoo  in  the  following  words:  "It 
may  bo  that  there  arc  casca  where  the  law  would  hold  that 
the  statute  does  not  apply  in  its  full  rigor,  aa  where 
there  is  on  emergency  demanding  prompt  action,  or 
where  there  is  a  professional  risit  for  consultation,  or 
thti  call  ie  made  because  of  some  special  skill  or  aLiIiityof 
the  physician  in  a  particular  branch  of  his  prof csBiou." f 

*  Tbe  following  in  tbc  sulistniire  ciT  the  latlinnn  Inw  nH  it  nag  en> 
icted  ill  1897  and  Mnended  Mnrcb  3,  1^!j9:  "  TIi«  npplieant  DiUHt  l>e  n 
(umafidt  reiiilcttt  «f  itie  wiuiily  eml  Slaiu,  Two  fn'ubolJfra  jnunt  iiinkv 
■Bdarit  U  to  Utu  nioml  (rhnracter  of  the  npplifaut,  iLnil  tu  tlio  iiktjtity 
ot  ibe  appULimt  aud  ilic  pcraou  mcutiouoil  in  the  diploma.  The  Stau 
bourd  of  medical  ivt^etiraiitin  anJ  cxaiiii[iation  will  examine  the  eauic:, 
■Bd,if  Mtj^fucton'.  bwii4>  ttn  crrtiOi^alo;  tbcn  the  cminti;  eltiTk  Is  nuttior- 
ittd  to  i(w»o  a  licfusp  to  practise  motiicine,  siirpery,  anil  obstetrics  with, 
in  Ibe  St/it4?  of  Imllitiin.  Iii.  oiise  <■[  I'liiLnge  of  rf?idcnee  t\m  lit'ecsse 
mxj  he  UU-m)  wilh  llic-  i-lerk  of  itiuitbcr  cotitity  iiDil  q  new  licE^n^e  ol>- 
laiTied.  A  li>i;«in^n  will  permit  its  owner  lo  pmc-tise  in  any  county  in  tlie 
t-Wie,  but  it  must  bo  froni  tlie  dork  of  thy  i^ouuty  in  which  the  uppll- 
uiiul  rtsiiiltA  If  there  bo  a  c'tiuii{;Ei>  of  residoiR'U,  hoivuvor,  a  tirw  licviifU 
lottrt  be  obtiilimJ.  In  uase  u  diplonm  is  not  consiilereil  win-tliy  of  rcc- 
ogDition,  Ltio  flppliont  Ik  jnvcn  an  opporiitnity  to  pa^i'  no  0  Kami  tin  ti  on." 
—From  Medifal  and  fittrrjicii!  Sfonitar,  March  IB,  IB90,  p.  Ha. 

f  Orr  M.  Mcolts,  III  Ind. ,  40. 
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Eight  years  later,  in  1894,  a  case  was  decided  by  the 
appellate  court  of  Indiana  approving  of  Justice  Elli- 
ott's remarks  so  far  as  they  relate  to  emergency  cases, 
but  refusing  to  hold  that  the  law  would  permit  a  physi- 
cian to  enter  the  county  and  practise  "  because  of  some 
special  skill  or  ability  of  the  physician  in  a  particular 
branch  of  his  profession/'  In  this  case  the  physician 
was  called  from  an  adjoining  county  to  perform  an  am- 
putation immediately  necessary  to  save  the  patient's  life, 
he  beiug  the  nearest  physician  with  the  requisite  skill. 
After  performing  the  operation  he  attended  the  patient 
and  dressed  the  wound  several  times.  The  court  held 
that,  the  county  seat  being  sixteen  miles  away,  to  which 
place  it  would  have  been  necessary  to  go  for  a  license, 
it  would  have  been  impracticable  to  have  obtained  the 
license  before  performiug  the  operation,  and  therefore 
the  physician  was  legally  justified  in  amputating  the 
leg,  but  that  his  subsequent  visits  were  unlawful.* 

In  States  in  which  the  license  to  practise  is  issued 
by  a  county  officer  entitUng  the  physician  to  practise  in 
that  county,  as  it  formerly  was  in  Indiana,  instead  of  by 
a  State  officer  or  board,  it  will  be  necessary  to  procure  a 
license  in  each  county  into  which  the  physician's  prac- 
tice extends. 


*  Board  of  Commiasioners  of  Adams  Co,  vt.  Cole,  9  Ind.  App.,  474 ; 
86N.  E.  Rep.,  U12. 
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Excniable  Failure  to  Better  Oertifloat«. — There 
are  certain  circumstances  under  which  the  physician  is 
legally  excusable  for  failing  to  properly  file  his  certifi- 
cate before  practising.  Such  circumatances  may  result 
through  ignorance  of  law  or  inadvertence  on  the  part 
of  the  physician,  as,  where  he  honestly  endeavored  to 
comply  with  the  law,  but  through  error  filed  the  certifi- 
cate with  the  wrong  officer.* 

Or  through  ignorance  of  fact,  as,  where  the  physi- 
cian delivered  his  certificate  with  the  proper  fee  for 
recording  the  same  to  a  third  party,  who  promised  to 
record  it  at  once,  but  through  sickness  or  other  cause 
failed  to  keep  his  promise.f 

Or  such  circumstances  may  result  from  the  neglect 
or  carelessness  of  the  officer  whose  duty  it  is  to  register 
the  certificate,  as,  where  the  physician  applied  to  the 
proper  officer  to  be  registered,  but  was  informed  by  the 
officer  that  he  could  not  register  him  for  he  had  no  book 
in  which  to  enter  the  record.t 

Under  any  of  these  circumstances  the  physician  must 
have  acted  in  good  faith  in  his  original  endeavor  to  com- 
ply with  the  law,  and  if  he  desires  the  protection  of  the 
law  to  continue  he  must,  as  soon  as  he  learns  of  the  fail- 

•  Mayor,  etc.,  of  Cltj  of  New  York  vt.  Blgelow,  »4  N.  T.  Supp.,  02 ; 
8fl  N.  T.  8.  R.,  163;  18  Misc.,  42. 

t  Pettit  v».  Sute,  28  Tes.  App.,  240;  14  S.  W.  Rep.,  12V. 
%  Parish  VI.  FosB,  ^5  Ga.,  480. 
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ure  of  his  effort  to  comply,  use  all  due  means  to  secure 
the  prompt  filing  or  recording  of  his  certificate. 

Itinerant  and  Travelii^  Soctort,  Wlio  are. — The 

statutes  of  several  States  contain  provisions  relating  to 
itinerant  or  traveling  doctors,  which  either  impose  bur- 
dens upon  them  or  exclude  them  entirely  from  the  right 
to  practise.  While  the  question  of  who  comes  within  the 
meaning  of  these  statutes  must  be  determined  in  the 
light  of  the  particular  statute,  the  law  generally  is  very 
well  illustrated  by  the  two  cases  following : 

A  statute  in  Texas  is  as  follows :  "  From  every  physi- 
cian, surgeon,  oculist,  or  medical  or  other  specialist  of 
any  kind,  traveling  from  place  to  place  in  the  practice 
of  his  profession,  an  annual  tax  of  fifty  dollars  in  each 
county  where  he  may  practise  his  profession  "  shall  be 
collected.  A  medical  specialist  having  two  offices,  one 
at  his  home  and  one  in  an  adjoining  county,  where  he 
meets  patients  twice  each  month,  is  not  within  the  mean- 
ing of  this  law.  The  court  said :  "  Here  the  physician 
or  specialist  had  two  places  of  business ;  part  of  his  time 
he  spent  at  one  and  the  other  part  of  his  time  at  the 
other  place.  This  does  not  carry  with  it  the  idea  of 
itinerancy,  or  traveling  from  place  to  place,  as  we  under- 
stand the  meaning  of  this  term,  within  the  provisions  of 
the  law."  • 

•  Haireton  w.  State,  89  Tex.  Crim.  Rep.,  470 ;  Z1  S.  W.  Rep,,  868. 
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Rhode  Island,  smong  other  rGBtrictLoiiB  upon  the 
Tnedicai  profession,  provides  that  nothing  shall  "  author- 
ize any  itinerant  doctor  to  register  or  to  practise  medi- 
cine in  any  part  of  the  State."  A  physician  who  resided 
in  Boston,  and  made  a  specialty  of  the  treatment  of  ca- 
turrh,  made  regular  visits  to  Providence  in  the  practice 
of  his  specialty.  The  evidence  showed  that  he  had  also 
been  accustomed  to  visiting  Worcester,  New  Bedford, 
Springfield,  and  Lowell,  Massaehnaetts.  The  State 
board  of  health  decided  that  he  was  to  be  regarded  ae  an 
itinerant  doctor,  within  the  meaning  of  the  statute;. 
Upon  review  of  the  decision  by  the  supreme  court  tlie 
conclusion  of  the  board  was  approved  of  ami  affirmed.* 

These  two  cases  show  facta  not  very  greatly  differing, 
yet  it  is  evidently  between  the  two  that  the  line  of  de- 
marcation must  be  drawn. 

What  Cottfltitntes  practising  Medicine. — It  has  been 
observed  that  the  law  doea  not  exekiaively  recognize  any 
particular  systeiri  of  medicine  or  elaes  of  practitioners, 
the  legal  signification  of  the  term  doctor  being  simply 
n  practitioner  of  physic.  The  atatntes  o£  several  States 
have  defined  what  shall  constitute  practising  medicine, 
with  a  tendency  to  extend  rather  than  restrict  the  judi- 
cial definition  of  the  term. 

It  has  been  held  that  one  exercising  the  functions 


■*  Evans  m.  State  Board  of  flcaltli,  K  Atl.  It.,  S7S  (H.  I.). 
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of  a  clairvoyant  in  the  treatment  of  disease  is  rendering 
"  medical  aervices.''  *  Also  one  practising  Christian 
Science  comes  within  the  meaning  of  the  statute  making 
it  unlawful  for  one  not  duly  qualified  to  "  operate  oa, 
profess  to  heal,  or  prescribe  for  or  otherwise  treat  any 
mental  or  physical  ailment  of  another."  f  Midwifery 
has  been  held  to  form  an  important  department  of  sur- 
gery, and  to  come  within  the  meaning  of  an  act  prohib- 
iting the  practice,  by  persons  not  qualified,  of  medicine 
and  surgery  in  any  of  its  brancheB.|  And  so  one  giving 
electric  treatment  comes  within  the  law  regulating  the 
*'  practice  of  medicine  and  surgery."  *  And  also  one 
who  professes  and  practises  bonesetting  and  reducing 
sprains,  swellings,  and  contractions  of  the  sinews,  by 
friction  and  fomentation,  comes  within  the  operation 
of  the  statute  regulating  the  "practice  of  physic  and 
surgery."  1 1 

While  the  definitions  given  seem  plain  and  explicit,  it 
is  often  a  very  nice  question  whether  one,  not  having  the 
legal  qualification  to  practise  medicine  and  surgery,  has 
performed  acts  which  will  render  him  amenable  to  the 


*  Bibber  vs.  gimpsou,  69  He,,  181. 

f  Sute  i>*.  Buswell,  40   Neb.,  168;   68   N.  W.   Rop.,   728.     See 
State  v».  Hylod,  ante,  p.  24. 

t  People  VI.  Arendt,  flO  III.  App.,  89. 

*  Davidson  va.  Bohlman,  87  Ua  App,,  R7S, 
I  Hewitt  va.  Charier,  16  Pick,  863. 
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law.  Whether  or  not  a  particular  case  comes  within 
the  law  is  usually  a  question  o£  fact  for  the  jury  to  de- 
termine. Upon  what  evideace  a  jury  will  find  that  one 
has  or  has  not  practised  medicioe  it  ie  inipog&ible  to  say 
with  any  degree  of  certainty,  there  being  so  many  things, 
aside  from  the  testimony  given,  that  the  jury  may  take 
into  consideration.  The  beat  manner  of  illustrating  this 
is  by  examining  the  facts  upon  which  juries  have  passed 
and  considering  their  verdicts. 

niaitratloas. — In  the  case  of  Richardson  vs.  State, 
decided  in  Arkansas  in  1886,  the  State  introduced  the 
following  evidence  to  show  that  the  defendant  practised 
medicine : 

MisB  Alice  Stewart  said:  "I  am  acquainted  with  J. 
K.  Riehardson.  I  was  acquainted  with  Mrs.  Hattie 
Goff.  T  was  present  on  two  occasions  when  J.  K.  Rich- 
ardson was  at  Mrs.  Goff'a  when  Mrg.  Goff  requested  me 
to  get  some  money  of  hers  and  give  it  to  J.  K.  Rich- 
ardson. Mrs.  Goff  was  afflicted  with  dropsy  and  cancer. 
Dr.  Brandon  treated  her  for  dropsy.  I  saw  J.  K.  Eich- 
iirdson  there  with  Dr.  Brandon  at  Mrs.  Goil'a  several 
times,  with  H.  Brandon.  J.  K.  Rich&rdson  came  Bev- 
cral  times  by  himself  and  applied  medicine  and  plasters 
to  Mrs.  Gofl'a  cancer.  I  understood  that  J.  K.  Richard- 
son bad  charge  of  the  money  that  I  handed  him  at  the 
request  of  Mrs.  Goff."  Upon  crosa-examination  witness 
Baid:  "I  might  have  sworn  on  the  trial  before  of  this 
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cause,  that  I  did  not  know  anything  about  a  contract 
with  J.  K.  Bichardson  and  Mrs.  QoS." 

The  defendant  offered  in  his  behalf  a  deposition  by 
H.  Brandon,  who  said :  "  That  during  the  fall  and  earn- 
mer  of  last  year  (1885)  I  was  practising  medicine  in 
the  city  of  Eureka  Springs,  ArkausaB.  That  while  there, 
perhaps  in  the  latter  part  of  September  or  October,  1885, 
I  met  Dr.  J.  K.  Eicbardson,  who  was  not  eligible  to  the 
practice  of  medicine.  At  the  time  he  spoke  to  me  be 
claimed  to  be  a  student  of  medicine,  and  said  be  wished 
to  continue  his  studies  under  me ;  that  if  I  would  furnish 
him  the  books,  and  give  him  all  the  instructions  I  could, 
be  would  compensate  me  as  much  as  be  could;  said  be 
had  but  little  money,  but  was  in  possession  of  a  very 
excellent  remedy  for  curing  cancer.  I  told  him  if  he 
would  give  me  his  treatment  for  cancer  that  I  would  get 
the  books  and  take  him  as  a  student  and  give  him  in- 
structions as  much  as  possible,  to  which  we  agreed.  He 
then  went  into  my  oflBce  as  a  student  of  medicine.  While 
he  was  with  me  I  treated  several  cases  of  cancer,  among 
whom  was  a  Mrs.  GofE.  I  agreed  to  doctor  her  for  five 
dollars  a  week,  which  she  paid.  At  different  times  I  told 
Dr.  Richardson  to  go  and  see  the  case  and  report  to  me 
the  condition  of  the  same.  I  told  him  on  several  oeca^ 
sions  that  if  any  one  wanted  to  pay  him  any  money  he 
might  receive  it  and  report  the  same  to  me,  which  he 
did  on  one  or  two  occasions.    Krs.  Qoff  paid  him  some 
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money,  which  be  turned  over  to  me.  Dr.  Richardeon 
never  collected  any  money  that  he  did  not  turn  over  to 
me  while  he  was  in  my  office  to  my  knowledge." 

In  tliis  case  the  jury  apparently  disregarded  the  depo- 
sition of  Dr.  Brandon  and,  looking  alone  to  the  evidence 
given  on  behalf  of  the  State,  found  that  the  defendant 
treated  Mrs.  Goff  for  a  certain  disease  and  received 
money  for  the  same.* 

In  the  case  of  Nelson  vs.  State,  decided  in  Alabama 
in  1893,  the  evidence  nhowed  that  the  defendant,  being 
called  to  attend  a  child  who  was  sick,  responded  to  the 
call  and  administered  medicines;  that  he  called  once  or 
twice,  bat  did  not  make  any  charge  and  did  not  receive 
any  pay;  that  he  was  called  doctor  by  Ma  neighbors. 
Defendant  in  his  own  behalf  testified  that  he  called  upon 
the  child  and  administered  certain  herbs  that  he  found 
in  the  woods;  that  he  did  not  claim  to  be  a  physician  or 
represent  himself  to  be  one,  and  that  he  made  no  charge 
for  his  VLsits,  and  received  nothing  therefor.  The  jury 
fonnd  the  defendant  guilty  of  practising  medicine;  bnt 
the  supreme  conrt,  in  reviewing  the  case  on  appeal,  re- 
versed the  judgment  and  sent  the  ease  back  to  the  cir- 
cuit court  for  a  new  trial. 

Justice  Coleman,  in  delivering  the  opinion,  said :  "  It 
was  the  duty  of  the  court  to  instruct  the  jury,  as  a  matter 


RicbardBoD  vs.  State,  i1  Ark.,  on2. 
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of  law,  what  acts  amounted  to  a  violation  of  the  statute/ 
and  it  wfl8  for  the  jury  to  ascertain  whether  the  facta 
existed.  We  are  of  the  opinion  that  it  is  not  &  Tiolation 
of  the  statute  for  a  person  who  docs  not  Holicit  patron- 
age, who  does  not  hold  himself  out  aa  a  physician,  and 
docs  not  pretend  to  be  a  physician,  but  simply  Bdviscs  or  _ 
gives  medicine  to  sick  persons,  merely  as  a  neighbor  or  f 
friend,  and  makes  no  charge,  and  doee  not  expect  any 
oompeneation  for  his  servicea."  •  ■ 

In  the  case  of  State  vs.  Hale,  tried  in  Missouri  in  " 
186S,  the  evidence  did  not  show  that  the  defendant  re- 
ceived any  dompenaation  for  the  Benices  in  question. 
The  court  refused  to  instruct  the  jury  "  that  unless  they 
believed  fr&m  the  evidence  that  the  defendant  received 
compensation  for  his  services  as  a  physician,  that  they 
must  find  him  not  guilty,"  but  instructed  "  that  unless 
the  jury  believes  from  the  evidence  that  the  defendant 
practised  medicine  for  compensation  and  reward,  then  he  ■ 
is  not  guilty,  but  the  State  is  not  required  to  prove  the 
Actual  receipt  of  such  compensation,"  upon  which  in- 
struction the  jury  found  the  defendant  guilty.  The  stat- 
ute upon  which  this  prosecution  was  based  was  na  fol- 
lows: "  No  person  or  oopartncirahip  of  poraons  Bhall  fol- 
low the  practice  of  law  or  medicine,  in  whole  or  in  part, 
as  a  business  in  this  State  without  first  obtaining  a  li- 
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cense  to  follow  such  profeasion  according  to  the  provi- 
sions of  this  act."  The  supreme  court,  in  reviuwing  the 
case  OD  appeal,  held  that  the  jnstnictioa  given  to  the 
jary  by  th«  trial  court  correctly  stated  the  law  applicable 
to  the  case.* 

It  will  be  obeenred  from  these  illuatrations  that 
in  all  three  cases  the  juries  found  the  defendants  guilty. 
In  the  Eiehardaon  case  the  supreme  court,  upon  appeal, 
criticised  the  verdict,  and  intimated  that  it  was  an  in- 
jUBtice,  but,  finding  no  error  of  law  in  the  tria],  it  de- 
clined to  interfere  wiUi  the  verdict.  In  the  Nelaon  case 
the  supreme  court  found  that  the  trial  judge  had  erred 
in  giving  or  refusing  to  give  certain  instructions  to  the 
jary,  and  therefore  eent  the  case  back  for  a  new  trial 
with  etatements  of  law  relative  to  the  evidence  adduced, 
which  probably  resulted  in  a  different  verdict  on  the  new 
trial.  While  in  the  Hale  case  the  supreme  court  ei- 
preseed  its  approval  of  the  instruction  given,  and  af- 
firmed the  judgment  without  any  commentB  upon  the 
verdict. 

A  case  apparently  in  conflict  with  the  Hale  ease 
comes  from  Khode  Island;  tlie  Rhode  Island  case  is, 
however,  based  upon  a  statute  providing  that  the  unqual- 
ified practitioner  Bhall  not  practise  medicine  or  eurgery 
'"for  reward  or  compensation."    "Under  auch  a  stat- 


'  Btatp  HI.  ^ltl^  in  Ho.,  (107. 
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ute  the  instruction  that  *'  if  the  jury  find  that  the  de- 
fendant received  no  reward  or  compensation  for  his  serv- 
ices, they  must  find  for  the  defendant/'  is  proper,  and 
the  court  would  commit  an  error  if  he  refused  to  give 
such  an  instruction.* 

In  view,  however,  of  the  statute  existing  in  Khode 
Island  there  is  nothing  in  this  case  really  in  conflict  with 
the  law  as  expressed  in  State  vs.  Hale. 

In  the  case  of  Benham  vs.  State,  arising  in  Indi- 
ana, the  evidence  showed  that  the  defendant  issued  circu- 
lars signed  Dr. ,in  which  he  claimed  that  his  "treat- 
ment "  of  his  "  patients "  would  effect  a  "  complete 
cure  "  of  the  opium  hahit.  He  also  issued  a  number  of 
letters  from  former  patients  addressed  to  him  as  **  Doc- 
tor," testifying  to  the  efficacy  and  succeas  of  his  "  treat- 
ment '*  of  the  opium  habit.  The  heading  of  the  bills  and 
receipts  given  by  him  to  his  patients  was :  "  Office  of  Dr. 

,  No.  —  ■ Street, ,  Indiana."  The  counsel 

for  defendant  contended  that  the  opium  habit  was  not  a 
disease ;  the  jury,  however,  rendered  a  verdict  of  guilty, 
and  the  supreme  court,  upon  reviewing  the  case,  was  of 
the  opinion  that  the  verdict  was  fairly  sustained  by  the 
evidence,  f 

In  a  Michigan  case,  a  party  who  exhibited  upon  a 
sign  "  Dr. ,  Magnetic  Healer,"  and  who  was  called. ' 

•  State  v».  Kriot,  38  All.  R.,  8S6  (R.  I.). 

t  BcDham  vi.  SUte,  116  I&d.,  112;  18  N.  E.  Rep.,  4M. 
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to  visit  and  treat  sick  persona,  and  who  mode  a  certifi- 
cate of  death  and  a  report  of  iniectious  diseases,  was 
found  to  be  liolding  MmseLf  forth  as  a  medical  practi- 
tioner.* 

The  selling  of  patent  or  proprietary  medicines  by  one 
who  does  not  pretend  to  diagnosticate  a  disease  is  in  no 
way  a  violation  of  an  act  prohibiting  the  practice  of 
medicine  and  surgery;  yet  if  one  examines  patients, diag- 
nosticates their  diseases,  and  then  prescribes  or  sells  his 
own  proprietary  rt'inndies,  he  in  prat-tisin^  mcdtcino.iiot- 
withstajiding  the  ostensible  and  apparent  motive  of  the 
defendent  may  be  the  sale  of  his  modieines.f 

And  a  man  who  travels  from  place  to  place  with  a 
band  of  music  or  other  means  of  collecting  people  to- 
^^ther  for  the  purpose  of  selling  them  medicines,  and  in 
his  speeches,  advertisements,  and  pamphlets  sets  forth 
the  symptoms  of  disease  and  prescribes  ten  different 
remedies  as  capable  of  curing  all  of  such  diseases,  is 
practising  medicine. J 

In  1831  the  supreme  court  of  Ohio  held  that  pre- 
scribing and  administering  medicine  to  two  people  for 
a  fee  sufiiciently  shows  the  party  to  have  acteti  in  the 
capacity  of  a  physician.'     And  in   187y  the  court    of 


•  Veople  p.,  Pliippin.  10  Mbh.,  fl  ;  37  N.  W.  Rap.,  889. 
f  State  M.  Van  Doran,  !00  N,  C,  804 ;  U  B.  E.  Rep.,  82. 
t  People  !•*.  niue  Mnimtain  -lor.  MSt  HI.,  ^10. 

*  iTordaD  vi.  Ovcreocro  of  Dayton,  4  Ohio,  2V4. 
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appeals  of  Texas  held  tliat  the  proof  of  attending  and 
prescribiug  for  a  single  case  by  one  not  legally  qualified 
to  practice  medicine  was  sufficient  to  support  a  convio- 
tion  for  unlawfully  pmctising  medicine.* 

In  accordance  with  the  spirit  manifested  in  the  above 
decision,  the  supreme  court  of  Nova  Scotia  held  that 
one  Tvho  applied  plaatere  to  tumors  and  cancers  and  gave 
directions  for  poulticiug  them  was  practising  niedicine-t 

It  will  be  clearly  seen  from  the  preceding  illugtra- 
tiona  that  it  is  the  policy  of  the  law  to  protect  the  peo- 
ple from  the  ignorance  and  unskillfulness  of  the  pre- 
tender or  quack  in  all  branches  of  mciJiciDe.  The  law 
doea  not,  however,  go  to  the  extent  of  including  within 
its  rostrlctiona  one  who  prnfeasea  to  cure  hy  manipula- 
tion of  the  hands,  by  rubbing,  kneading,  and  presaure, 
hueh  treatment  l^'inj;  oousidftrcd  liy  the  courts  to  be 
barmleas,  if  not  beneficial,  and  to  not  come  within  the 
scope  of  the  practice  of  either  m<jdicine  or  surgery.  J 

In  the  trial  of  a  case  in  the  United  States  circuit 
court,  of  the  sort  above  considered,  the  question  arose 
whether  or  not  the  patient,  who  was  called  as  a  witness, 
could  be  compelled  to  produce  the  medicine  he  had  re- 
ceired  from  the  defendant  charged  with  practising  medi- 
cine unlawfully.     The  court  held  that  ha  could  not 

•  Antlfl  fn.  ftflW,  fl  Tm.  Arp..  S'l^. 

t  Prorindiil  MedlrnI  Bfinnl  v».  DdiuI,  22  N.  8.^  ICS. 

I  Smith  vt.  I.ui«,  24  Iliin,  fiSS. 
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Had,  however,  the  case  been  one  of  malpractice,  it  is 
altogether  probable  that  he  wonld  have  been  required  to 
produce  the  iiitdicine.* 

Emei^ncy  Cases. — The  statntes  of  many  States  ex- 
cept from  their  operation  serviMB  rendered  in  case  of 
emergency.  The  qnestion  of  what  is  an  emergency  was 
CDDBidered  by  the  eupreme  court  of  California,  in  188C, 
in  the  ease  of  People  vs.  Lee  Wall. 

In  tliis  case  two  women  who  had  been  unable  to  ob- 
tain reUef  from  their  physicians  called  upon  defendant 
and  stated  their  ailments..  He  prepared  herbs  of  his  own 
flelection  and  delivered  thom  to  the  women,  who  took 
them  aa  directed.  The  instructions  given  by  the  trial 
judge  to  the  jury,  which  were  approved  by  the  supreme 
court,  etate  the  law  fully  as  to  what  is  an  emergency. 
The  following  is  an  extract  from  these  instructions: 
"Two  ladies  have  testified  before  you  and  stated  that 
their  condition  was  deplorsible;  that  Ihov  consulted  in 
vain  other  physiciflns;  and  that  they  regarded  them- 
Bclves,  and  were  regarded  by  their  frienda  and  phyai- 
ciana,  aa  incurable,  and  that  they  repaired  to  this  de- 
fcndaut  as  a  last  resort.  The  ladies  slated  upon  their 
part  it  was  an  emergency — an  exigency  in  which  death 
on  the  one  hand,  and  submitting  themselves  to  that  treat- 
molt  on  the  other,  were  the  only  altemativea.   I  instruct 
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you  that  the  emergency  contemplated  by  the  statute  is 
not  Buch  as  this  case  snggests.  It  means  a  case  in  which 
the  ordinary  medical  practitioners  of  the  schools  provid- 
ed for  by  the  statutes,  who  are  provided  with  the  proper 
diploma8,and  have  submitted  themselves  to  the  proper  ex- 
amination, are  not  readily  obtainable.  This  is  an  emer- 
gency— as  where  the  exigency  is  of  bo  pressing  a  char- 
acter that  some  kind  of  action  must  be  taken  before  such 
parties  can  be  found. ...  If,  however,  a  party  iB  satisfied 
that  another  school  of  physicians  or  another  individu^ 
can  render  him  more  efficient  aid — more  beneficial  serv- 
ices than  others — and  he  therefore  seeks  his  aid^  that  is 
not  such  an  emergency  as  the  statute  contemplateB."  * 

license  from  Irregrolaily  appointed  Board. — A  physi- 
cian can  not  be  prosecuted  for  practising  medicine  and 
surgery  unlawfully  because  hie  license  is  granted  by  a 
board  of  medical  examiners  which  is  improperly  consti- 
tuted, the  appointment  of  the  members  being  irregular, 
or  even  unconstitutional.  Such  a  body  would  he  a,  de 
facto  board,  and  the  certificates  or  licenses  issued  by  it 
would  be  sufficient  to  protect  the  parties  to  whom  they 
were  issued  from  prosecution  under  the  statute,  t 

Improper  Befnial  of  Certificate  no  Sefenie. — In  a 
prosecution  for  practising  medicine  and  surgery  without 

•  People  M,  Lee  Wah,  71  Cal,  80;  11  Pac.  Rep.,  881. 
f  Brown  M.  People,  11  Coin.,  109;  17  Pac  Rep.,  104;  Hardbg  w 
People,  10  Colo.,  887;  IB  Pac.  Rep.,  727. 


fl  certificate  the  (l(!fcn<lant  can  not  show  aa  &  da- 
fcnse  that  the  board  of  examinem  acted  improperly 
or  unlawfully  iu  refusing  to  grant  him  a  ccrtiti- 
catc* 

Bevocation  of  Liceiiae. — The  power  to  revoke  as  well 
as  to  grant  licemes  is  generally  conferred  upon  the  ei- 
amining  board.  The  law  conferring  this  power  upon  tho 
board  has  been  attacked  upon  thi?  ground  that  it  ia  un- 
constitutional, being  a  judicial  function,  and  therf^fore 
only  to  be  vested  in  the  courts ;  but  such  objections  have 
been  universaHy  held  to  be  ill  founded.  The  grounds 
Qin&lly  designated  by  the  statute  upon  which  the  board 
is  empowered  to  revoke  a  certilicflte  or  license  are  "  un- 
professional, dishonorable,  and  immoral  conduct."  The 
rarofnl  examination  of  a  few  cases  of  this  character  will 
best  show  what  conduct  the  courts  consider  as  being  un- 
professional, dishonorable,  and  immoral. 

Advertisinir- — The  word  "  unprofessional,"  as  used 
in  those  statutes,  has  been  judicially  defined  as  being 
synonymous  with  dishonorable  and  not  reCerrijQg  to 
matters  of  professional  ethics.f  as  it  is  considered  un- 
professional from  on  ethical  point  of  view  for  a  physi- 
cian to  advertise  liimscif  or  his  business;  yet,  if  the 
advertisements  contained  no  objectionable  matter,  such 

*  Kroweiistnt  vi.  8tat«,  IS  Olilo  CIr.  C.  R.,  7S. 

tBiato  Kf.   State   Medical   Exuniining  Board,  32  Minn.,  824;    20 
.W.  ft«p-."8. 
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advertising  would  not  be  ground  for  revoking  his  certifi- 
cate. 

If,  however,  such  advertisement  contained  matter 
which  the  physician  knew  to  be  false,  and  it  was  made 
for  the  purpose  of  deceiving  and  imposing  upon  the  pub- 
lic, such  conduct  would  be  "  unprofessional  and  dishoD- 
orable"  in  the  sense  contemplated  by  the  statute.  For 
ioBtance,  an  advertiscmetit  which  asBcrtcd  the  physi- 
cian's ability  to  speedily  cure  all  chronic  nervous,  blood, 
and  Bkin  diaetweft  of  both  pcses,  also  all  diseases  of  the 
eye  and  ear,  without  injurious  drug  or  hindrance  from 
business;  all  old,  lingering  constitutional  diseases,  where 
the  blood  is  impure,  causing  ulcere,  blotches,  sore  throat 
and  mouth,  pains  in  the  head  and  bones,  cured  for  life, 
etc.,  was  held  to  be  '*  unprofcsgional  conduct  of  tbe 
grassiwt  kiml."* 

Hiarepresentutg  the  Chatftcter  of  Disease. — Tlie  stat- 
utes of  On1;irio  provide  that  a  license  may  be  revoked 
for  "  infamous  or  disgraceful  conduct  in  a  professional 
respect."  A  physiciBn  represented  to  patients  in  the  last 
stages  of  consumption  that  Ihey  were  suffering  from 
catarrhal  bronchitis  and  that  he  could  cure  them,  by 
strength  of  which  representation  he  obtained  money 
from  thpTO.  The  court  said :  "  It  was  certainly  conduct 
flispraceful  in  the  common  jud(jment  of  mankind,  anrl 

•  Rute  t«.  8ta(«  Boon)  of  Medic*)  Bxauiiuvre,  34  Minu.,  1191 ;  M 
N.  Vr.  Rep.,  13k 
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much  more  in  a  profcBflional  respect."  Moreover,  it  is  a 
very  Berious  question  whether  bucIi  conduct  does  not 
Bmoust  to  the  crime  of  obtaining  money  ander  8  falee 
pretcnsf.'  This  question  IS  examined  under  the  head 
of  Criminal  Linbility. 

Concealing  a  Fetni. — A  case  of  considerable  inter- 
est once  arose  in  Montana,  and  because  of  ita  interest  it 
is  diBC'ussed  at  length. 

A  coinplaint  was  filed  with  the  State  board  of  medi- 
cal examiners  for  the  purpoBC  of  revoking  the  defend- 
ant's license  for  unprofessional,  dishonorable,  and  im- 
moral conduct.  The  complaint  stated  in  substance  that 
the  defendant  placed  in  the  furnace  a  package  contain- 
ing a  headless  fcetus,  about  seven  months  old^  with  in- 
tent to  destroy  the  same  and  conceal  its  birth;  that  at 
the  coroner'a  inqTH?st  over  the  fcetns  the  defendant  tcati- 
fied  that  he  had  been  called  to  attpnd  a  woman  who  isuf- 
fcred  a  miscarriage;  that  while  being  delivered  the  head 
of  the  infant  tiecame  detached ;  that  the  patient  from 
whom  the  fcetus  was  taken  asked  not  to  hare  her  name 
made  public;  he  therefore  refused  to  disclose  the  name, 
bnt  stated  that  on  the  following  day  he  would  state  the 
name  to  the  coroner,  who  would  use  his  discretion  in  the 
matter.  That  on  the  following  day  defendant  refused 
to  dieclose  the  name  of  the  patient,  hecauee  she  had  left 
the  State,  and,  without  her  preBenoe  to  explain  her  con- 

*  Jie  Wftshingltin,  Q,  D.,  23  Oot.  Rep.,  2P0. 
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ditioQ  at  the  tune  the  fcctus  was  taken  from  her,  bis  an- 
swer would  incriminate  Iiim.  Tlie  defendant  was  tried 
by  the  board  of  medical  examiners  and  found  guilty 
and  hia  license  revoked.  He  appealed  to  the  district 
court,  and  was  there  tried  and  found  guilty.  From  that 
court  an  ap|)oaI  was  taken  to  the  supreme  court,  which, 
Justice  Hsrwood  dissenting,  reversed  the  doeieion  of 
the  dietritit  court,  basing  the  rever&al  upon  the  follow- 
ing rcasouing: 

Examining  the  complaint  carefully,  it  will  be  found 
that  It  states  that  defendant  placed  in  the  furnace  a 
headless  fcetuB,  with  intent  to  destroy  the  same  and  con- 
ceal its  birth.  Conceding  that  the  evidence  fully  sustains 
this  allegation,  there  is  no  unprofcfisional,  dishonorable, 
or  immoral  conduct  shown.  It  is  well  known  that  prema- 
ture deliveries  are  liable  to  oocur  through  accident  or 
pbyBical  wcaknesa  of  the  mother,  and  at  such  times  the 
attendance  of  a  physician  is  necessary.  In  this  case 
neither  the  complaint  alleges  nor  the  evidence  shows  that 
the  miscarriage  was  procured  by  the  defendant,  and  the 
law  will  not  presume  him  to  have  been  guilty  of  a  crimi- 
nal act.  It  is  quite  natural  that  the  defendant  should 
have  become  poBsessed  of  the  fontus,  and  when  bo  pos- 
sessed of  it  due  regard  to  sanitary  laws  required  that  he 
gUouId  destroy  it.  There  can  consequently  be  nothing 
unprofessional,  dishonorable,  or  immoral  in  putting  the 
fectns  into  the  furnace.    As  to  his  desire  to  conceal  its 
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birth,  snch  a  desire,  instead  of  being  reprehensible,  ib 
quite  laudable  and  wholly  professional,  for  it  is  a  doctor's 
duty  to  preserve  secret  all  knowledge  which  cornea  to  him 
in  a  profesEional  capacity. 

As  to  the  second  specification  in  the  complaint,  which 
cliarges  that  the  defendant  refused  to  disclose  the  name 
of  the  patient  because  she  desired  that  it  ehoald  not  be 
made  public,  the  question  is  not  whether  the  defendant 
wa.s  legally  juatificd  in  withholding  the  name,  but 
whether  he  acted  nnprofeasionany,  immuraily,  and  die- 
honorably  in  so  doiflg.  In  view  of  the  fact  that  he  be- 
lieved it  to  be  his  duty  to  withhold  this  information,  nntil 
legally  compelled  to  give  it,  there  is  much  difficulty  in 
seeing  how  his  conduct  was  unprofessional,  dishonorable, 
ox  immoral. 

The  third  charge  in  the  complaint,  which  alleges 
that  the  defendant  refused  to  diaeJoae  the  name  of  the 
mother  on  the  ground  that  she  had  left  the  State,  and 
without  her  presence  to  explain  her  condition  at  the  time 
of  the  miscarriage  his  ans^ver  would  incriminate  him, 
presents  a  very  nice  question  for  consideration.  Were 
this  fl  criminal  trial  such  a  statement  could  not  be  taken 
OS  evidence  against  the  defendant,  but,  aa  pointed  out 
by  Justice  Uarwood,  in  his  dissenting  opinion,  there  is 
a  broad  field  of  human  action  between  moral  rectitude 
and  honorable  conduct  and  that  of  crime,  and,  while  such 
a  refusal  io  testify  could  not  be  used  as  evidt^ncc  of  crime, 
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it  indicates  that  he  Beeks  to  avoid  the  light  of  investiga- 
tion, and  thereby  caats  dishonor  upon  himscli. 

There  was,  however,  no  Hpecific  charge  in  the  com- 
plaint of  acts  amounting  to  un pro fesaionaljdis honorable, 
or  immoral  conduct,  nor  vm  any  evidence  introduced 
tendiug  to  show  such  conduct.  The  court  was  therefore 
of  the  opinion  that  the  conduct  of  the  defendant  in  re- 
fusing to  give  the  mother's  name  was  consistent  with 
that  of  an  innocent  man  made  overcautious  by  fear, 
knowing  that  hia  actions  were  liable  to  be  the  subject  ot 
judicial  investigation,  and  that  in  the  absence  of  the 
mother  he  would  be  unable  to  show  his  innocence.* 

Effect  of  Former  Adjndication. — It  is  a  well-settled 
principle  of  law  that  a  trial  and  judgment  by  a  tribunal 
hHving  jurisdiction  is  a  bar  to  further  proceedings  upon, 
the  facts  considered  in  the  former  trial ;  a  court  would 
accordingly  hold  that  the  trial  and  acquittal  of  a  physi- 
cian by  the  State  board  of  health  upon  the  charge  of 
"  making  BtatemcntB  ond  promiaes  cialculated  to  deceive 
and  defraud  the  public"  would  be  a  bar  to  an  investi- 
gation by  the  same  body  for  making  "  claims  and  prom- 
ises which  are  false  and  fraudulent,"  where  the  evidence 
in  the  two  casea  is  identical. f 

A  trial  and  acquittal  by  a  medical  society  is,  however, 
no  bar  to  an  investigation  under  the  statute  by  the  State 

♦  Stute  vt.  KellofiK,  14  Mimt.,  428 ;  3fl.  Pqc.  Rep.,  0B7. 
f  JVi])!*  VM.  M(!Oin.v,  30  111.  App,,  27S. 
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board  of  health  for  the  purpose  of  revoking  the  physi- 
cian's license.  Nor  would  an  acquittal  upon  an  itidict- 
Dcnt  for  procuring  an  abortion  act  as  a  bar  to  a  almilar 
investigation  by  the  board  of  health,  the  proceedings  of 
the  court  and  those  of  the  medical  board  being  entirely 
distinct  and  independent  and  having  different  object* 
Kid  results  iii  view :  the  one  having  regard  to  the  general 
welfare  and  criminal  justice  of  the  State,  and  the  other 
aimply  and  exclusively  to  the  reBpectability  and  charac- 
ter of  the  medical  professsion,  and  the  eonaoqiiences  eon- 
nect(Ml  with  or  neeessarilv  flowing  from  it.* 

Practice  in  revoking  License. — The  policy  of  the  lav 
to  protect  the  physician  from  arbitrary  or  unjust  treat- 
ment by  the  examining  hoard  has  been  considered  in  con- 
nection with  their  refusal  to  grant  licenEes ;  the  eame  pol- 
icy to  guard  against  injustice  is  manifested  in  cases  of 
revocation  of  license.  Where  the  examining  board  re- 
voltes  the  license  of  a  physician  without  -first  giving  him 
reaBonablc  notice  of  the  charge  against  him,  and  the  time 
and  place  of  the  trial  thereof,  the  revocation  will,  upon 
appeal,  be  declared  nnll  and  void,  and  the  physician  will 
be  protected  in  continuing  his  practice  while  the  appeal 
is  pending,! 

Where  a  phyeician  is  tried  by  an  examining  board  and 

•  Rt  Smltb,  10  Weaii  ,  449, 

fSut*  ra.  Scbultz,  II    Hont., -tSB;  S8  Pao.  R«p.,  64S ;  State  m. 
Viyerhant,  II  MimL,  434;  28  Poo.  Rrp,,  SM. 
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his  license  revQk(H3,  and  he  takes  an  appeal  from  the 
judgment  of  the  board,  but  continues  to  practise  while 
the  appeal  is  pending,  and  is  during  that  time  convicted 
of  practising  without  a  license,  snch  conviction  should  be 
reversed  if  ills  appeal  results  in  a  reversal  of  the  order 
revoking  his  license.* 

Eepeal  of  Statntea  restricting  Praotioe. — All  statutes 
restricting  the  practice  of  medicine  are  enforced  by  pen- 
alties prescribed  for  their  violation,  and  sometiiiiies  by 
provisions  disabling  the  unqualified  physician  from  re- 
covering for  his  services.  It  now  remaina  to  consider  the 
eiTect  of  a  repeal  of  such  statutes.  As  to  the  criminal 
feature  of  auch  acts,  it  is  a  well-settled  point  of  law  that 
the  repeal  of  a  law  creating  a  criminal  offense  renders 
the  law  ino])erative  as  to  olFensea  committed  before  it3 
repeal ;  if,  therefore,  a  prosecution  is  pending  for  the  un- 
lawful practice  of  medicine,  and  the  act  making  soch 
practice  onlawfnl  is  repealed,  the  prosecution  must  im- 
nicdiatoly  abate.  And  this  rule  holds  good  even  if  the  of- 
fender has  been  convicted  but  not  yet  sentenced. 

The  removal  of  the  inability  clause  imposed  to  pro- 
vent  the  collection  of  fees  does  not  as  a  general  thing 
enable  one  to  collect  for  services  rendered  while  such  law 
wa«  in  force. f 

—  — " ■ ■   -  — ■ '    ■  '  w  - 

*&Ute  M.  K«llogg.  U  UonL,  4K1,  8R  I'm.  Reft.,  1^77. 
t  For  ■  full  tr««UDcnt  of  the  efTecl  nf  Miuh  rvfcnX  upon  the  i  ig]it  to 
collrct  tetm,  see  p.  1 8 1 ,  (<  tq. 


CHAPTER    II. 


CONTRACT  OF    PHYSICIAN'  WITH    TATIEXT. 


Contract  Defined  and  Classifled. — A  contract  has 
^eu  defined  by  an  eminent  liiw  wTitcr  of  the  eigbteenth 
oeotury  as  "  an  agreement  i3|>on  sufficient  consideration 
to  do  or  not  to  do  a  particular  thing."'*  This  agreement 
may  be  express  or  implied.  Where  the  particulars  of  the 
agreement  are  evened  and  mutually  agreed  upon,  the 
ooatroct  ia  said  to  Ik  an  e.\presB  contract;  but  where 
00  particular  tenna  are  set  forth,  the  law  will  take  into 
oonsideration  the  relations  of  the  partieB,  and  will,  by 
implication,  create  for  them  suck  an  agreement  as  rea- 
son and  justice  would  dictate.  The  cuiitract  is  then 
eaid  to  be  an  implied  contract.  Such  contracta  may 
exist  without  our  knowledge  or  volition,  and,  as  a  mat- 
ter of  fact,  do  ariac  from  nearly  every  trauaaetiou  into 
which  wo  enter,  thus  const itu ting  much  the  greater  num- 
ber of  contracts  by  which  we  are  bound. 

E.\pre88  contracte  are  either  written  or  verbal.  Writ- 
ten contracts  are,  as  the  name  iniplies,  reduced  to  writ- 
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ing  and  signed  by  the  parties  to  bo  hound;  while  orttL. 
contracts  are  formulated  only  by  word  of  inoulh,  ondj 
may  be  m&de  either  in  the  preBeuce  <jC  wittiiiSBes  or  whcivl 
the  contracting  parties  only  arc  present.    In  the  abeence 
of  statutes  which  provide  ttiat  certain  contracts  must 
be  in  writing,  an  oral  contract  Ih  tu  all  rvspectii  as  bind- 
ing aa  a  written  contract^  the  only  advantage  of 
latter  being  the  much  greater  ease  and  certainty  iriUi.] 
which  the  exact  agrceiiM?nt  )8  proved. 

It  will  be  readily  understood  from  the  preceding  that' 
vbenevcr  a  phyisiciau  or  Hurgoon  undurtukcs  the  treat- 
ment of  a  patient  certain  coutracta  are  created  by  the 
law  founded  upon  the  relation  of  the  parties,     Thtise  J 
contracts  will  be  taken  up  and  conaidered  in  the  order  in. 
which  they  ualurully  follow. 

Contract  implied  from  Exercise  of  Professional 
Duties. — By  merely  undertaking  the  treatment  of  a  pa-  ■ 
tiont  the  physician  impliedly  contracts  with  that  pa- 
tient that  he  haa  such  skill,  science,  and  information  as 
will  enable  him  properly  and  judiciously  to  perform  the 
duties  of  hid  profeijsion.*  Tliis  is  a  contract  which  the 
law  creates  irrespective  of  any  statutes  prescribing  quali- 
fications for  the  practice  of  medicine,  and  one  which  was 
implied  at  common  law  before  statutes  existed  upon  the 
subject.    The  exact  degree  of  this  skill  and  knowledge 


ir 
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wlucli   the  pliyeician  is  roqiiircd  to  possess  has  many 
times  bct^ti  the  subject  o£  judicial  cungidt; ration.     It 
would  be  maiiifostly  unjust  to  the  physician  or  gurgeon 
to  reqiiire  hiro  to  possess  the  highest  degree  of  knowU 
edge  or  skill,  while,  od  the  other  hand,  the  public  wel- 
fare requires  that  the  standard  be  kept  well  ubovo  that 
of  the   tyro  or  quaok.     The  courts  have  accordingly 
bcid  in  all  cases  submitted  to  them  that  he  is  by  this 
implied  contract  re(|,uired  to  be  puseessed  of  **  proper,'* 
"reasonable,''  "ordinary"  knnwledi,'!^  and  skill.*     But 
whether  or  not  the  proper  degree  of  knowledge  and  skill 
is  brought  to  the  particular  case  must  be  determined 
from  the  circumstances. 

Advanced  State  of  Medical  Science  to  be  considered. 
— It  is  "a  well-settled  proposition  of  law  that  in  judging 
of  the  degree  of  knowledge  and  skill  in  any  given  case 
duo  regard  must  be  had  to  the  advanced  state  of  the 
profession  at  the  time.f  If,  for  instancfe,  an  operation 
were  to  he  performed  upon  the  eye  of  a  person  whose 
phj-sical  condition  xrm  such  as  to  render  it  unsafe  to 
put  him  under  the  influence  of  general  anjestheties,  it 
would  be  evidence  of  culpable  ignorance  and  lack  of 


•Beber  w.  Hprring,  US  Pa.  St.,  609;  Barnes  m.  Menna,  82  n)., 
S19  ;  «ntmm  «»,  Boener,  B6  Incl.,  A91 ;  O'llara  ii..  Wrlla.  14  Nph,.  AW ; 
Viintix>»'M'  "»-  HprftlioB,  90  Mo.  4Bt,  B  West ,  30B ;  Quinn  vt,  Doiivvau, 
8S  III.,  IM;  IVnk  !■».  Mwtin,  17  Lid.,  115. 

f  UcCnudlcs  PI,  MiiWlie.  22  Fa.  St.,  3&1. 
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skill  for  the  operator  to  proceed  by  using  other  than 
local  aniBBtheties;  whereas  about  twenty  years  ago  rec- 
ognized authorities  on  the  subject  laid  down  the  rule  that 
chloroform  should  always  be  administered.* 

Opportnnitiei  of  Location  to  be  considered. — It  will 
also  be  manifest  that  the  opportunities  and  location  of 
the  physician,  and  more  particularly  the  surgeon,  are  a 
very  important  factor  in  determining  the  degree  of 
skill  and  proficiency  which  he  should  be  reasonably  ex- 
pected to  attain.  In  the  larger  cities  the  physician  and 
surgeon  has  the  opportunity  of  attending  the  hospitals 
and  clinics,  of  witnessing  and  taking  part  in  the  most 
difficult  and  complicated  operations,  and  of  attending 
lectures  and  consultations  whereby  he  is  kept  in  con- 
stant touch  with  the  ablest  and  most  advanced  of  his 
profession;  whereas  in  the  small  towns  and  country 
districts  the  physician  and  surgeon  has  fewer  opportu- 
nities of  observation  and  practice,  especially  in  the  line 
of  surgical  work,  and  can  not  reasonably  be  held  to  pos- 
sess so  high  qualifications  as  his  more  favored  profes- 
sional brother. 

The  law  takes  this  condition  into  consideration  in 
determining  the  degree  of  skill  and  knowledge  which"  a 
physician  impliedly  contracts  to  possess,  and  accordingly 
requires  that  he  have  the  average  skill  and  ability  ordi- 

*  Wellf,  Treatiee  on  the  Eye,  ed.  of  1880. 
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nnrily  poBscBBcd  by  men  of  his  profession  in  similar  lo- 
calities.* 

lest  applied  to  all  aotinif  at  Physicians. — Tliis  test 
of  professioual  knoivicdgo  and  ikill  is  not  applied  to  the 
ze^^ular  quali£ed  practitioner  alone,  but  to  any  person 
who  holds  lilmaelf  out  as  a  heakr  of  diseases,  and  who 
accepts  emplojTnent  as  aucli-f  Should,  for  example,  one 
represent  himeclf  as  qualified  to  trE^at  and  operate  upon 
patients,  who  was  ignorant  of  the  moet  rudimentary 
principleB  of  medicine  and  surgery,  the  law  wouM  ex- 
tend to  him  no  indulgence  becauEe  o£  his  unfortunate 
lack  of  scicntifLC  training,  but  in  case  deleterious  results 
attended  his  treatment  the  same  test  would  bo  applied 
in  his  case  as  in  the  case  o£  the  regularity  qualified  physi- 
cian and  surgeon  practising  in  the  same  locality  and  at 
the  same  time — that  is,  he  would  be  required  to  exercise 
at  least  the  ordinary  skill  and  ability  possessed  by  physi- 
cians  and  surgeons  iii  similar  localities.  Fuihng  in  this, 
ho  wouUl  be  held  to  respond  in  dantageB  to  the  extent 
of  the  injury  suffered  by  reason  of  his  incompetency. 

Contracts  to  Use  Care  and  Diligence. — The  physi- 
ciau  and  surgeon  also  impliedly  contracts  that  he  will 
use  reasonable  and  ordinary  care  and  diligence  in  the 


*  WTiitSBll  fi.  Hill,  lOl    la.,  029.  70  K,  \V.  Rep,,  TBO,  37  L.  R.  A., 
880;  Pfilkv  M.  Ttklmn  (JAiah.),  .1  Dct.  L.  X.,  18B;  Small  u.  Uowtrd, 

i  Nalson  n.  Harrinston,  72  Wb ,  an. 
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exercise  of  his  skill  and  the  application  of  his  knowl- 
edge to  accomplish  the  purpose  for  which  he  i*  em- 
ployed.* It  iii  patent  that  a  phyBician  and  surgeon  may 
be  possessed  of  a  very  aupcrior  degree  of  knowledge  and 
ekiU  and  yet  fail  in  the  succcRafu]  treatment  of  a  caae 
by  not  using  the  proper  care  in  applying  hia  knowledge 
or  exercising  hia  skill.  For  example,  a  physician,  oE 
superior  learning  and  skill  might  in  the  hasty  or  indif- 
ferent examination  of  a  patient  fail  to  observe  symptomg 
characteristic  of  the  diaease  from  which  the  patient  is 
Buffering,  and  treat  him  for  a  diffprent  ailment  with 
disaatrouH  reenlts,  while  a  physician  with  le&s  skill  and 
learning  could  by  a  more  careful  examination  of  the 
patient  detect  the  true  condition,  and  by  applying  the 
generally  recognized  remedies  effect  a  cure. 

To  determine  what  is  ordinary  care  and  diligence 
no  absolute  rule  con  bo  prcacribcd.  Justice  Story,  in 
referring  to  the  impossihility  of  a  fixed  standard  or  test, 
said:  "  Different  things  may  require  very  different  care. 
The  care  required  to  build  a  common  doorway  is  quite 
different  from  that  required  to  raise  a  marble  pillar, 
but  both  come  under  the  description,  ordinary  care."  | 
And  so  in  (be  treatment  of  patients,  that  which  in  one 
case  might  be  ordinary  care  would  perhaps  in  another 


I 


•  Carpcmer  m.  Blake,  BO  K.  Y.,  Mfl. 
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be  gross  negligeDce.  The  question  is  peculiarly  on?  of 
fact,  and  can  only  be  determined  by  taking  into  consid- 
eration the  condition  of  the  patient  in  the  particular 
case,  together  with  all  of  the  attendant  circunistancea. 
If,  after  sucli  an  exftmi nation,  it  is  found  that  the  care 
and  diligence  cxcreiscd  aro  those  which  an  ordinarily 
careful  physician,  practising  in  a  similar  locality,  would 
have  exercised  in  a  like  case,  then  it  is  fair  to  conclude 
that  the  legal  nKjuirement  of  ordinary  care  and  dili- 
gence has  been  fulfilled. 

Degree  of  Care  not  Neoessarily  Proportionate  to 
Character  of  Injury  treated. — It  must  not  be  inferred 
from  tliu  foregoinx  description  of  ordinary  care  and  dili- 
genne  that  the  (ie^^ree  of  care  and  diligence  or  caru  and 
akill  necessary  to  be  e^tercised  in  a.  particular  case  must 
be  proportionate  to  the  severity  of  that  case.  Such  a  doc- 
trine has  been  urged  but  has  hetii  very  wisely  rejected  by 
the  courts.*  If  such  a  rule  were  adopted  the  conclusion 
would  naturally  and  logically  follow  that  a  physician 
and  surgeon  is  legally  required  to  exercise  care  and  skill 
adequate  to  the  sererity  of  all  cases  whieh  he  undor- 
takes.  Such  a  test  ia  manifestly  absurd  and  beyond  the 
poesihility  of  human  acqiiirementB. 

Befusal  of  Proffered  Assistance  does  not  Alter  im- 
plied Contract. — The  fact  that  a  physician  or  surgeon 
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refu?(?8  to  »cce]>t  tlie  proftered  asfiistancQ  of  other  medi- 
cal men  docs  not  increase  his  liability  or  responsibility, 
but  simply  amounts  to  an  implied  declaration  that  he 
possesses  the  ability  whioh  thr>  law  rcquiros  of  him.* 

Fhysioian'i  Contraot  unaltered  where  Servicea  are 
Qratuitons. — Not  does  the  fact  that  a  physician  makea 
no  charge  and  receives  no  compenaation  for  treating  a 
particniar  ca*e  alter  in  any  degree  the  amount  of  knowl- 
edge, care,  and  skill  which  it  is  incumbent  npon  him  to 
have  and  exerciee.f  in  ingtructiug  a  jury  npoii  thia 
queation.  Justice  Pryor  stated  the  law,  together  with 
the  reason  npon  which  it  i»  based,  ao  fully  and  clearly 
that  we  can  do  no  better  than  to  use  his  words :  "  It  ap- 
pears that  the  plaintiff  waa  a  charity  patient;  that  the 
defendant  wag  treating  her  frratiiitntifily.  But  I  charge 
you  that  this  fact  in  no  way  qualifies  the  liability  of 
the  defendant.  Whether  the  patient  be  a  paufM-r  ur  n 
millionaire,  whether  he  Iw  treated  gratuitously  or  for 
reward,  the  physician  owes  him  precisely  the  same  meas- 
ure of  duty  and  the  same  degree  of  skill  and  care.  He 
may  decline  to  respond  lo  the  call  of  a  patient  unable 
to  eompcnAate  him;  but  if  he  undGrlako  the  treatment 
of  Buch  a  patient  he  can  not  defeat  a  suit  for  malprac- 
tice nor  mitigate  a  recovery  against  him  upon  the  prin- 


*  Poller  w,  WttPner.  01  Pn.  fit,  m2, 
t  Du  Iloi^  in.  litcktr,  120  N.  Y  ,  :I2C>. 
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ciple  that  the  ^kill  and  care  required  of  a  physiciaD  are 
proportioued  to  his  expectation  of  pecaniary  recom- 
pGn£C.  Such  a  rule  would  be  of  the  most  mischievoue 
consequence;,  would  make  the  health  and  life  of  the 
indigent  the  sport  of  reckless  experiment  aud  cruel  ia- 
difference."  * 

TluB  rule  must,  however,  be  understood  with  the 
qualification  that  a  party  who  undertakes  the  gratuitous 
treatment  of  another  incurs  no  liability  unless  he  pro- 
fesses to  be  a  piiysieian  and  undertakes  the  treatment  as 
such.  For  if  he  merely  gives  his  advice  or  aBBistanoe 
as  a  friend  or  neighbor  he  incurs  no  professional  respoa- 
Bibility-t  Where,  for  example,  one  not  a  physician,  em- 
ployed in  t!ie  capacity  of  a  midwife,  attempted  to  treat 
the  infant's  eyes,  and  by  reason  of  the  inenicient  reme- 
dies U3cd  the  child  became  blind,  the  law  would  not  hold 
the  midwife  as  contracting  to  possess  the  same  skill 
and  learning  as  it  would  a  regular  physician  who  had 
grntiiitniiHl;V  nndiTtfikcn  tin'  sHrnp  case.J 

Dentist's  Contract  implies  Knowledge,  Skill,  aad 
Care.— It  may  bo  observed  in  passing  tliat  a  dentist 
implies  by  the  exercise  of  the  duties  of  his  profession 
that  he  is  poBsesscd  of  the  same  amount  of  knowledge 
and  skill  in  his  profession,  and  will  eiercise  the  same 


•  Ik4.'l(or  vif.  Janinski,  27  Abb.  N.  C.  45. 
t  McNVvJnn  va.  Lowe,  40  III,.  2Cl». 
X  BigKina  it.  McCalto,  136  Mmi*,,  1.1, 
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decree  of  care  and  diligence  in  their  application,  as  that 
impliedly  contracted  for  by  the  physician  in  the  medi- 
cal prafosaion.' 

Contracts  to  Use  Best  Judgment. — In  addition  to 
tlifi  contract  of  Iho  physician  implying  that  Ue  is  pos- 
&eB8>od  of  learning  and  akiU  and  will  ext^rci&u  reasonable 
care  and  diligence  in  the  treatment  of  his  patientsj  it  ■ 
also  impliee  that  in  all  cases  of  douht  he  will  use  his 
beat  judgment.  The  contract  is  not  that  his  judgment 
will  be  infallible,  but  eimply  that  it  ehaU  be  a  reason- 
ably good  judgment^  and  that  in  all  caeca  of  doubt  he 
will  fully  exercise  it. 

In  the  abstract  this  rule  appears  to  mean  very  lit- 
tle, but  when  it  comes  to  the  particular  case;  when  the 
physician  finds  his  patient  suilcring,  perhaps,  with  con- 
ditions symptomatic  of  several  diseases;  when  by  the 
excroiee  of  his  best  ktiowlGdg:e  and  skill,  or,  for  that  mat- 
ter, the  best  knowledge  and  skill  of  the  moat  enlightened 
of  his  profession,  he  can  not  determine  the  patient's 
exact  condition;  then  the  rule  has  a  real  meaning  to 
him.  In  t^uch  nn  emergency  it  can  not  fail  to  be  & 
great  comfort  and  relief  to  know  that  an  intelligent  and 
careful  exercise  of  his  best  judgmeut  is  all  that  is  re- 
quired. 

If,  by  way  of  showing  a  further  application  of  the 
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rule,  a  surgeon  ie  r(K}Ucsted  by  a  patient  to  perform  a 
certain  operation  wluch,  in  tlie  opinion  of  the*  surgeon, 
is  unwise,  unnecessary,  or  will  resnlt  injurioi,i8]y  to  the 
patient,  it  becomee  his  duty  to  give  the  patient  the  bene- 
fit of  his  judgment,  whether  it  is  asked  for  or  not,  and 
if  the  mrgeon  fails  to  advise  against  such  operation,  but 
acta  as  requested,  he  becomes  linble  to  the  patient  in 
tlntnages  for  whatever  injurica  rrault  to  hira  by  reason 
of  Buch  unnecessary  or  unwiee  operation.     But,  if  the 
patient  is  of  mature  years  aud  of  sound  mind,  and  upon 
oeing  advised  of  the  impropriety  of  such  operation  still 
^'ifiists  upon  its  performance,  the  surgeon  may  accept  the 
J^itlgmeut  of  the  patient,  and,  if  the  operation  is  skill- 
fully and  properly  performed,  he  can  not  he  held  re- 
sponsible to  the  patient  because  its  result  is  injurious.* 
Contracts  to  Follow  Gstahlished  Modes  of  Practice. 
■^Thc  physician  and  surgeon  also  impliedly  contraeta 
i^th  his  patienfe  that  in  his  treatment  of  them  he  will 
Comply  with  the  eaUblished  modes  of  practice. 

Such  a  method  or  system  of  treatment  muat,  how- 
ever, be  upheld  by  a  conseusus  of  opinion  among  mem- 
beni  of  the  profession  before  the  practitioner  is  bound 
to  accept  and  follow  it  in  his  practiee.j 

There  are  probably  many  cases  in  which  the  physi- 


•  Gntnm  w.  Bocner.  Ba  IrnJ.,  497. 
t  Jacksua  tia.  Diirnliam,  20  Col.,  C33. 
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cian  aud  surjcfeon  posacseing  the  ekill  and  ability  required 
bj  law  can  not  by  the  evcrcise  of  due  care  and  diligence 
determine  the  particular  disease  or  condition  from  which 
the  patient  is  HufTerin^.  In  such  casc^  if  be  uses  ordi- 
nary care  and  skill,  and  by  the  exercise  of  his  best  judg- 
ment determines  upon  a  particular  disease,  and  then 
applies  the  recognized  remedy  or  mode  of  treatment  for  M 
that  diseas*^,  he  is  fnlfilling  his  contract  with  the  pa- 
tient and  doing  all  the  law  requires  of  him  in  the  par- 
ticulars considered.  But  ii  he  experimentfl  with  soma 
other  mode  of  treatment  he  does  so  at  his  peril.  Justiefl 
GoddaTi],  in  the  case  q£  Jackson  vs.  Buruham,  said: 
"  In  other  words,  he  must  be  able  in  case  of  deleterious 
results  to  satisfy  the  jury  that  he  had  reason  for  ths 
faith  that  was  in  him,  and  justify  his  experiment  by 
some  rpasonaliif  theory."  * 

Duty  to  Instruct  Patient  and  Norse. — It  is  also  in- 
cumbent upon  the  physician  antl  surgRon  to  give  all 
reasonable  and  ncccasary  instructions  for  the  proper 
treatment  and  care  of  the  particular  disease  or  injury 
for  which  he  is  treating  the  patient;  and  should  injury 
result  from  hie  failure  to  exercise  this  precaution  be 
will  be  heKi  to  respond  in  damages-f  Thiu  obligation 
extends  not  only  to  giving  instructions  for  the  period 


*  JackBjm  vi.  BiimhaiD.  SO  Col,,  bStt. 
t  Car])vnwr  w.  Bl&kc,  «U  Barb.,  468. 
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(Inrin;;  whioli  (iio  physifinn  is  atf.pniliTip'  tlie  patient,  hiit 
also  for  tlic  ppriod  of  convalcacence  iininediatcly  foUow- 
ing.  Therefore  a  physician  should,  upon  diBniiBsing  his 
patients,  carefully  tell  thom  what  to  avoid,  and  advise 
them  to  exercise  that  care  which  in  his  judgment  ia 
best  calculated  to  restore  their  natural  health  and 
strength.*" 

The  physician  should  not,  howeTcr,  be  held  to  an- 
ticipate and  advise  against  improbable  conduct  on  the 
port  of  the  patient.  Where,  for  instance,  a  patient  who 
is  under  the  care  of  a  phyeieian  at  a  hoapital  leaves  the 
hospital  without  informing  the  physician  of  his  intent 
80  to  do,  it  will  be  unjust  to  bold  the  physician  to  the 
duty  of  anticipating  the  patient's  departure  and  advis- 
ing him  to  ri.'main.t' 

Does  not  Contract  to  Cure. — Without  a  special  con- 
tract to  that  effect  the  physician  and  surgeon  is  never 
considered  as  guaranteeing  that  he  wiU  effect  a  cure,  or 
even  benefit  his  patients.  J  A  physiciim  niiay,  however, 
enter  into  such  a  contract  by  express  agreement  provid- 
ing that  he  shall  be  paid  only  in  case  he  effects  a  cure, 
and  such  a  contract,  when  entered  into,  will  he  binding 
though  no  definite  sum  is  named  aa  the  compensation 


*  Book  N.  Oennnn  KUidk,  7S  U.,  (1«A,  7  L.  R.  A,.  BSA. 
f  RMntrdH  im.  Willnr.l.  171  Pa.  (^t.,  1HI.  »r.  All.  R«p.,  |U. 
i  Stftci  va.  Tyler,  r-4  Cohd..  432.  au  Ail.  Rc-i.,  IKS ;  LeiglitoD  M. 
Sorgcnt,  27  N.  U.,  -lUU ;  Uuiro  iii.  Hoodc,  1  PliLl,  (Pi.;,  ISS. 
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for  peTfonning  tho  puro.*  Wlu-n  no  sjjyoified  sum  ii 
agreed  upon,  the  ph^sidan  wiU,  upon  performing  thi 
cure,  be  entitled  to  a.  reasonable  amount  for  such  Bera 
ices,  to  be  detcnninGd  in  the  ordinary  manner. 

Continuation  of  Attendance. — A  physician  may  hj. 
special  oonLrttft,  whon  undertaking  the  treatment  of  a 
case,  limit  bis  atttindimce  to  a  longer  or  bhoiter  period, 
or  may  at  any  time  during  the  treatment  of  the 
discontinue  his  attendance  by  first  giving  reasonable  n 
tice  of  his  intention  bo  to  do ;  hut  if  bo  docs  not  limit  hh 
alteitdanee  by  express  contract  or  give  such  reasonable 
notice  of  his  intention  to  discontinue  his  visits,  he  is 
bound  to  continue  his  viaita  as  long  and  as  frequently  aa 
the  requirements  of  the  case  may  demand,  and  he  i 
held  to  the  use  of  ordinary  care  and  skill  iu  dcterraini: 
when  bis  visits  may  be  safely  discontinued. t 

Oontagiona  Disease. — It  is  the  duty  of  the  pbysici; 
and  he  impliedly  contracts,  to  protect  his  patients  in 
reasonable  ways  from  contagious  and  infectious  di: 
eases.  If  he  himself  has  such  a  disease,  and  with  knowW 
edge  of  his  condition  vieite  his  patients  without  appris- 
ing them  of  the  fact,  and  thus  communicates  the  disei 


*  V&ck  vt.  Kelly.  S  A1&.,  3R7. 

1  BaIIou  ■>«.  i'r«fli?.-.tt.  IH  M^f.,  saR;  Boora  v*.  RteA.  69  IIiin,  4S«; 
Bnrbowr  tt.  Martin,  ti  Me.,  BHA;  Wllllnmft  t*.  Gnmnn,  71  Mo.,  SI; 
|)n*hic1l   ■'*.  tirtlHth,    M    Ud.,  303;    BcclctT    vi.   JntiJDaki,   S7   Abb. 


CirAlTKK   III. 


OP  PATIENT  Willi   PHYSrCIAH. 


Implied  on  the  Part  of  the  Patient. — A  con- 

■  of  the  patient,  as  well  na  on  the  part 

.  is  created  by  law.     Such  contract,  like 

iliysiciiiiij  is  liasod  npnti  anil  grows  out 

■'    '"<[  the  partiea,  and  ia  in  its  uature  cora- 

111^  eyiitmirt  itf  tlii'  [dijiiitMan. 

l€t  to  Pay  PhyBician'fl  Feea. — The  right  of  the 

An  charge  and  recover  compensation  for  his 

^a  very  seldom  the  snbject  of  an  express  agree- 

Lvepu  Uie  physician  and  paticBt;  yet  the  physi- 

lite  oa  secure  in  this  right  as  though  it  were 

formal  agreement,  it  having  been  long  settled 

a  pereon  avails  liimself  of  the  benefit  of 

done  for  him,  even  though  without  bis  positive 

or  request,  the  law  suppIieH  the  formal  words 

jutract  and  presumes  him  to  have  promised  an 

Pc'i^Kitte  compensation.     It  may  therefore  be  laid  down 

_-neral  nile  thai  'er  a  patient  employs  or 

...a  the  Berrief^  r.f  i  !n  ho  is  bound  to  pay  a 

■Msonable  corapti  services.* 


IVck  im.  Unrtin,  17  Ind,  1I&. 
7B 
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least  in  impoHanre,  tha  phTsician  controda  with  hiB  pn- 
ticnts  that  he  will  preserve  sacred  anil  inviolable  all 
knowledge  which  comes  to  him  in  a  professional  way. 
So  sacred  is  this  knowledge  held  that  in  many  States  tho 
phvsiciaii  is  tioi  required  to  disclosu  the  eqiub  In  a  court 
of  justice  witliout  the  patient's  consent.  Knowledge  of 
this  sort  is  tpfihnicalty  known  in  the  law  as  privileged 
communiontions.  The  questions  arising  nndcr  this 
privilej^  boiiiR  many  and  varied,  tliey  are  made  the  suV 
j»vt  iif  a  scjiariTt*'  cluiplcr.* 

Importance  of  the  Foregoing  Principles. — By  way  of 
general  observation  it  may  be  said  that  the  foregoing 
contracts  and  obli^atione  implied  ou  behalf  of  the  pbysi- 
cian  form  nearly  the  whole  groundwork  of  tho  law  reg- 
ulating the  subject  of  civil  malpractice,  and  if  the  physi- 
cian earf fully  rt'ineinbiTS  and  afiplios  thest?  rules  he  may 
hope  t»  escape  beinj?  required  to  face  an  injured  patient 
in  fl  canrt  of  justice,  and  certainly  to  avoid  being 
mulcted  in  damages. 


CIIAPTEU   lU. 


CONTRACT  OF  PATIKXT  WITH  PirTSICIAN. 


Contract  Implied  on  the  Part  of  the  Patieat. — A  con- 
tract on  the  part  of  the  patient,  as  well  as  on  the  part 
of  the  physician,  is  created  by  law.  Such  contract,  like 
the  one  of  the  physician,  is  based  upon  and  grows  oot 
of  the  relations  of  the  parties,  and  is  in  its  nature  com- 
plenitfntarT  to  the  contract  of  the  physician. 

Contract  to  Pay  Physician's  Fees. — The  right  of  the 
physician  to  charge  and  recover  compensation  for  tiia 
serricGS  is  very  seldom  the  subject  of  an  express  agree- 
ment between  the  physician  and  patient;  yet  the  physi- 
cian is  qnite  as  secnre  in  this  right  as  though  it  were 
fixed  by  formal  agreement,  it  having  been  long  settled 
that  where  a  person  avails  himself  of  the  benefit  of 
serrioes  doiw  for  liim,  even  though  without  his  positive 
authoritj  or  request,  the  lav  supplies  the  formal  words 
of  contract  and  presumes  him  to  have  promised  an 
adequate  cnmpoisation.  It  may  therefore  be  laid  down 
«s  a  general  rule  that  whenever  a  patient  employs  or 
receives  the  services  of  a  phyeician  he  is  bound  to  pay  a 
reasonable  compensation  for  such  services.* 
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A  notable  exception  to  this  rule  formerly  existed 
under  the  law  ol  England,  which  treated  the  services  of 
the  physician  as  honorary  and  gratuitous,  and  did  not 
permit  him  to  recover  compensation  therefor  nnleBS 
the  patient  was  bound  by  a  special  agreement  to  pay. 
The  services  of  the  surgeon  were  not  considered  of  the 
same  honorary  character,  and  he  was  therefore  able 
to  recover  his  fees  without  a  special  agreement.  Un- 
der the  medical  act  passed  in  the  twenty-first  and 
twenty-second  years  of  the  reign  of  Victoria,  physicians, 
if  duly  registered,  are  entitled  to  recover  reasonable 
compensation  for  their  services  without  any  express  con- 
tract providing  for  such  compensation,  thus  being 
placed  on  the  same  footing  in  this  regard  as  physiciana 
in  the  United  States. 

liable  for  Subsequent  Visits. — It  will  be  remem- 
bered that  a  physician  undertaking  the  treatment  of  a 
case  is  bound  to  continue  his  visits  as  long  as  the  condi- 
tion of  the  patient  requires  his  attention.  The  counter- 
part of  this  obligation  may  be  found  in  the  implied  con- 
tract which  the  law  creates  requiring  the  patient  to  pay 
the  physician  not  only  for  the  first  visit,  which  he  has 
expressly  requested,  but  for  all  further  visits  or  services 
which  the  physician  and  surgeon  makes  or  renders  by 
reason  of  the  necessities  of  the  case.* 

*  Dale  ft.  Donaldson  Lumber  Co.,  48  Aik.,  188. 
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Liable  fox  Fee  of  Consoltant, — The  patient  is  bound 
**-ot  only  to  pay  the  attending  physician,  but  also  the 
fklysidan  vho  is  called  to  a  consultation,  and  this  has 
*>een  held  to  he  the  law  notwithstanding  there  is  an 
Agreement  between  the  attending  physician  and  patient 
liiat  the  attending  physician  shall  pay  tike  expenses  of 
soeh  eonsnltation.* 

The  reaeoo  for  tliis  rule  may  be  readily  seen.  It 
has  Leon  observed  that  whore  a  party  knowingly  and 
without  objection  permits  another  to  perform  services 
for  him,  the  law  implies  a  promise  to  pay  what  the 
serrioes  are  reasonably  worth.  Consequently,  when  a 
physician  ta  called  to  a  consultatinn,  even  though  it  be 
by  tho  attending  physician,  tt  is  fair  for  him  to  presume 
Ihat  the  consultation  is  for  the  benefit  of  the  patient, 
and  to  rely  npon  the  promise  of  payment  which  the  law 
makes  for  the  patient.  The  agreement  of  the  attend- 
ing physician  to  pay  the  consultant  is  unusual  and 
eieeptional,  and  being  contrary  to  the  ordinary  presump- 
tion of  law  the  oonsultant  will  not  be  bound  "unless  he 
lias  notice  of  such  arrangement  before  or  at  the  time  of 
rendering  the  services. 

Tt  is  doubted,  however,  whether  a  patient  is  bound 
by  an  implied  contract  to  pay  for  medical  services  of  a 
physician  called  in  by  her  attending  physician  for  the 
more  purpose  of  oonrincing  her  thnt  he  is  doing  all  that 
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cam  bo  accompUahed  for  hcr»  where  such  physicitm,  in 
fact,  rendered  no  services  for  her  ami  was  not  culkd  in 
at  her  request.* 

It  is  pertinent  to  state  at  this  point  that  should  the 
patient  be  required  to  pay  tlie  consulting  physician  after 
tlie  attending  physician  hne  agreed  to  defray  this  ex- 
pense, the  patient  may  recover  the  amonnt  so  paid  by 
him  from  the  attending  physician,  or  he  may  treat  it 
m  a  rmiiiterclaini  and  deduet  Mip  amount  from  foes 
earned  b_v  the  attending  physician. 

Contract  of  Obedience. — It  is  a  wutl-Ketlled  proposi- 
tion of  law  that  it  is  the  duty  of  the  patient  upon  plae- 
inj;;  himself  in  the  hanrls  of  a  phyaioian  to  follow  strictly 
all  inetructions  and  conform  to  the  necessary  prescrip- 
tions and  treatment,  if  tlicy  are  such  as  a  physician  or 
mir^on  of  ordinary  ekill  and  care  would  adopt  or  sanc- 
tion. As  a  disregard  of  this  obligation  results  to  the 
injury  of  the  patient  only,  it  does  not  give  the  physician 
a  cau&e  of  action  again»t  the  patient;  yet  if  the  patient 
endeavors  to  recover  damages  from  the  pliyaieiaa  for 
ijijories  which  he  claims  result  from  unskilled  treat- 
ment, the  physician  and  surgeon  may,  by  showing  that 
the  patient  is  ^ilty  of  such  negligence  or  disobedience, 
prevent  his  recovery.! 

•  aehmdar  vr,  noorer,  8T  !■-,  BM,  (S4  N.  W.,  40S. 
I  Hull*  w.  Re«ie,7  Fhil».(FB.t.  lae;  Dbtoi*.  Splcer,  SV  Mo.  App., 
278 ;  JotcB  VI.  AnRcll,  «0  lad.,  37«. 
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Sunday  Contracts. — lu  LJil'  abtjcucu  of  atatiites  to 
the  contrary,  any  contract  executed  on  Sunday  is  as 
valid  and  binding  as  though  executed  on  a  week  day. 
Each  State  has,  however^  passed  laws  requiring  the  ob- 
Bcrvance  of  Sunday.  In  all  States  labor  is  prohibited, 
and  in  most  States  the  transaction  of  business  is  made 
unlawful  upon  the  Sabbath.  In  those  States  which  go 
80  far  as  to  prohibit  labor  only,  one  is  free  to  enter  into 
contracts  and  to  execute  promissory  notes  and  other  in- 
Btruments  which  are  perfectly  valid;  but  in  those  States 
which  prohibit  the  transaction  of  business,  any  instru- 
ment or  contract  made  or  entered  into  on  Sunday  i&  in- 
valid and  can  not  be  enforced  even  though  one  of  the 
parties  may  hare  performed  his  part  of  such  contract. 
If,  for  instance,  in  a  State  prohibiting  the  transaction 
of  business  on  the  Sabbath  goods  are  sold  and  delivered 
on  Sunday,  or  services  are  rcnderecl  on  that  day,  the 
party  receiving  the  goods  or  enjoying  the  benefit  of  tho 
servici'fi  is  under  no  obligation  to  pay  for  them. 

These  statutes,  however,  nnanimously  except  from 
their  operation  contracts  made  to  carry  oat  works  of 
necessity  or  charity,  and  the  courts  have  held,  whenever 
the  question  has  been  raised,  that  the  contract  of  the 
physician  falls  within  this  exception,  and  that  it  is  bind- 
ing in  all  respects  both  upon  him  and  upon  the  patient,* 

*fvmllh   VI.  Wiitean,   14  Vt.,   S32|   ilMah  v».  tiladaioae,  ISB 
¥m«l,  U8. 
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BiailTB  AXU  UAUILITIES  01^  THIRD  PARTIES. 

Who  are  Third  fartiet. — Tlie  term  third  party,  og 
Used  in  this  article,  means  any  interested  porsou  oUier 
than  the  patient.  While  the  phyiician  may  consider 
that  he  is  dealing  irith  the  patient  individually,  it  hap- 
pens more  frequently  than  otherwise  that  third  parties 
arc  interested,  either  having  rigblfl  of  which  the  physi- 
cian should  be  informed  and  prepared  to  respect,  or  ia- 
curring  liabilities  which  if  understood  and  taken  advan- 
tage of  may  conduce  to  the  physician's  firmncial  welfare. 

Liability  of  Third  Parties  for  Fees. — In  treating 
this  subject,  attention  will  be  first  given  to  the  ques- 
tion of  when  third  parties  become  liable  to  the  phyBidan 
(or  the  payment  of  his  fees. 

Liability  of  Parent. — That  the  parent  ia  bound  to 
provide  for  the  maintenance  of  his  minor  children  is  a 
rule  of  natural  law.  But  the  qiiesUon  to  what  extent 
the  parent  becomes  liable  for  necessaries  furui&licd  to 
his  minor  child  ia  one  that  is  sometimes  perplexing. 
When  neccsfiarica  arc  furnished,  cither  in  the  shape  of 
goods  delivered  or  services  rendered,  with  the  knowledge 

80 
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and  consent  of  the  parent,  there  can  be  no  question  about 
his  liabilitj  to  pay.  But  it  ia  laid  down  as  a  general 
*'ule  that  no  action  pan  be  maintained  againat  the  pareut 
*f>r  goods  purchased  on  credit  by  hia  minor  child,  even 
^•iough  they  may  be  ncccssfiry,  unless  the  father  has  ei- 
l>>"€S3ly  or  impliedly  authorised  the  credit. 

The  authority  of  an  infant  to  bind  hia  parent  for 
'ieceasaiies,  Buch  as  food,  clothing,  and  medical  attend- 
^J^ce,  will  be  inferred  from  very  slight  evidence.  The 
following  cases  will  illustrate  the  principle: 

Eloatrationa. — If  a  child  who  is  away  from  home 
attending  school  ia  taken  sick,  the  parent  will  be  liable 
'-<*  the  physician  for  the  amount  of  his  bill,  authority  to 
■*ind  the  father  being  inferred  from  the  nature  of  the 
'3ase.*     A  girl  of  fonrteen,  with  the  consent  of  her 
father,  went  to  lire  at  a  place  thirty  milea  distant, 
*here  for  three  years  ehe  contracted  for,  earned,  and 
controlled  her  own  wages,  her  father  neither  fumifihing 
Ucir  agreeing  to  furnisii  her  with  necessaries ;  whilo  tlieae 
circumstances  showed  that  she  was  emancipated  from 
the  duty  of  service  to  the  father  for  the  time  ehe  waa 
»  employed,  there  was  no  such  complete  emancipation 
Bs  to  release  him  from  liability  to  a  physician  who  at- 
tended her  in  sickness,  though  the  father  had  no  knowl- 
edge of  BTioh  attcntion.f 

•  Pi»ri«Twi.  Tilliiifihiwt,  in  \hh.  n.  0.,  l&U. 
f  rnrter  i«.  Powell,  79  lown,  ISl. 
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And  so,  wliere  a  child  leaves  home  through  fear  of 
violence,  he  carries  implied  authority  to  bind  his  father 
for  necussarieti.*  £ut  if  the  child,  having  no  reason  to 
fear  violence  or  mistreatment,  leaves  his  father's  home 
without  the  father's  consent,  for  the  purpose  of  seeking 
^8  fortune  in.  the  world,  or  to  avoid  the  discipline  and 

roint  so  necessary  for  due  regnlation  of  families,  ha 
carries  no  credit,  and  the  father  is  under  no  obligation 
to  juiy  hifl  iieceHSiirv  hiil»=.t 

It  will  be  observed  that  the  case  above  cited,  of  the 
girl  who  left  her  father's  houee  and  had  been  employed 
for  throe  years,  is  not  in  conflict  with  this  proposition, 
for  in  that  case  the  father  had  Riven  his  consent  to 
the  employment  If,  however,  the  child,  after  leaving 
home  against  his  father's  will,  being  taken  sick,  returns 
home  and  is  received  by  the  father,  he  becomes  liable  to 
the  physician  for  medical  services  rendered  to  the  child 
at  his  housff  am}  with  hia  knowledge  and  assfiit.J 

It  seems  quite  well  settled  by  a  number  of  recent 
decisions  that  the  ])arent  ia  Inmnd  to  pay  for  necessariea 

•  Flnnion  v*.  Willpon,  3  Day  (Cmm.),  XV ;  Rdpin  m.  Crnm,  fi  N.  IT.^ 
MO;  Kinilinll  r'(.  K^new,!!  Wi>rnl.  IV  Y.),  !U ;  VVnlkcr  »t«,  Lotghtofc^ 
31  N.  li,  111;  Vbo  Vulkitiliurtcli  in.  WnU.iti.  I3.It>lni»(N.  V.),  480. 

+  Wwlu.  ijjr.  Mmrrow,  4"  Mo.,  IB)  ;  Owon  k*.  Wliitn,  5  Purl.  (Ala,% 
430;  Hunt  M.  Thompson,  4  III,,  110;  ItayiuonJ  i'»,  Ltiyl,  10  J.lm'b.,4SSi 
WuUcer i«.  Lali;bton,  Hi  N.  II..  Ill;  Rryuolik  is.  Sivcctbcr,  16  Otif 

$  Doene  iw,  Aunts,  14  Me,,  2a. 
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furnished  to  his  minor  child  who  ie  living  apart  from 
him  with  bia  consent  when  the  parent  refuses  to  fur- 
niah  them,* 

Upon  the  death  of  the  father,  the  mother  hecomes 
the  hi'fld  of  thp  fiiinily,  but  it  seems  she  is  not  hound  bj 
the  same  obligiitiom  of  maintenance  ami  support  as 
those  which  formerly  hound  the  father.  Under  the 
rule  most  commonly  in  force  the  child,  if  he  has  a  sepa- 
rate estate,  will  be  rer[uired  to  pay  for  hie  own  meflieal 
attendance  from  his  estate;  and  only  in  the  ahsence  of 
tsueh  an  estate  will  the  mother  be  subjected  to  thai 
burden. 

In  case  of  aeparalion  or  divorce  it  is  of  practical 
valne  to  determine  whether  the  father  or  mother  is  liable 
for  necessaries  for  the  child.  While  there  are  general 
principles  of  law  governing  the  liability,  it  vriM  be  im- 
possible to  state  generally  where  it  rests,  an  examina' 
tion  into  tlio  circumstances  of  the  particular  case  being 
always  neeesBary.  In  ease  of  voluntary  separation  of 
the  parents  the  father  is  prima  faci^  liable  for  the  sup- 
port of  the  children,  though  they  may  be  in  the  ciistody 
of  the  mother;  but  if  the  mother,  withoat  jifst  cause, 
leaves  the  father  and  takes  the  children  with  her,  no 
authority  is  implied  to  bind  bim  for  their  support  or 


*Dvw>nei«  Huiaow,  04  IIL  App.,  1175 ;  McMiUen  vi.  Lcc,  7S  III., 
iAZi  Porwr  VI.  Powell,  t9  Iowa.  IfSI. 
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necessary  expenses, 


possession  of  the  cliildren  being 

unlau'ful.*  But  glioutd  llif  cnnrt,  by  a  decree  itr  ordt-r, 
give  her  the  custody  of  the  children,  tlion  her  possession 
of  them  becomes  rightful  and  the  father  bocoinGS  liabk 
for  their  support.f 

In  Rhode  Island  it  has  been  held  that  whore  the 
mothCT  wrongfully  left  tlie  father's  home,  taJiing  a  child, 
the  fatUurj  by  suffering  the  child  to  live  Beparate 
from  him  with  the  mother,  constitulud  her  hiM  agent 
to  contract  for  the  child's  necessities.!  When  a  divorce 
ia  granted,  the  custody  of  the  children  is  usually  regu- 
lated by  decree.  If  the  divorce  is  obtained  by  the  wife 
and  tlie  husband  is  nhown  to  be  an  improper  person  to 
care  for  and  educate  the  child,  the  court  will  decree  the 
custody  of  the  child  to  the  mother.  Whether  or  not  the 
father  is  liable  for  Ihe  fiU]fiK>rt  of  the  child  undt'r  Buch 
circumstances  can  not  be  stated  generally,  for  diiTen^iit 
rules  are  applied  in  different  States,  and  in  some  States  I 
*4ie  circumstances  of  the  particular  case  will  govern  the 
matter.  In  ench  a  case  the  only  safe  rule  for  the  physi- 
cian to  be  guided  by  is  to  have  an  cxpreaa  contract  for 
payment  with  some  responsible  party  before  the  services 
are  rendered. 

When  the  child  becomes  of  full  age  a  different  til 


*  llyiifi  ™.  IjriitiMiriiip,  107  Mifh.,  4i'(l. 
f  Hhioldtt  •-«  O'Kcilljr,  G8  Conu.,  SCO. 
t  tiitl  HM.  Rvua,  6  a  I.,  348. 
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of  lubility  attaches;  the  parent  then  (Kasca  to  be  under 
obligation  to  furnish  him  with  ncHasitiea,  even  though 
hi  itmains  at  liis  fathers  homo.     It  is  true  the  father 
may  beconio  liable  for  medical  attendance  upon   his 
Bdnh  child  by  an  implied  agreement  to  pay,  but  it  seems 
the  law  places  the  father  of  au  adult  child  in  the  eame 
category  as  a.  stranger,  and  will  not  find  him  liable  on 
«iiy  less  or  weaker  evidence  than  that  required  to  fix 
Bueli  Jiability  upon  a  mere  friend  or  acquaintance.    So 
a  request  by  a  father  to  a  physician  to  attend  his  son, 
"i  lull  age,  and  at  his  house,  raiseB  no  implied  prom- 
iw  On  the  part  of  the  father  to  pay  for  such  services.* 
A  married  daughter  of  more  than  twenty-one  years  of 
*ge  came  with  her  husband  and  child  to  her  father's 
liouie;  ahe  being  sick,  her  husband  requested  a  phyuician, 
^  whom,  he  was  unknown,  to  call  at  the  house  of  the 
father,  eaying  the  lather  wished  him   to   attend   his 
daughter;  the  physician  called,  usually  met  the  father, 
irfio  expressed  great  interest  in  his  daughter's  welfare. 
Impressed  a  wish  to  be  present  at  a  cousultation  which 
was  held,  and  never  in  any  way  diaclaimed  his  liability. 
The  court  said :  **'  It  is  true  that  a  person  may  not  avail 
himself  of  the  benefit  of  services  done  for  him  without 
cominjg  into  an  obligation  to  reward  them  with  a  reason- 
able recompense.    But  lie  can  not  be  said,  in  the  mean- 

*  fiofd  M.  Sappington,  4  Wttte,  2^7. 


86    THE  LAW  IN  ITS  HELATIONS  TO  I'HVSICJAXS. 


J 


ing  of  the  \avr,  to  avail  himself  of  serrlccB  aa  eo  donir 
when  they  are  not  for  his  iadividual  benefit,  nor  for  tliaol 
of  any  one  for  whom  Iw  is  bound  to  furnish  them.  The 
acquiescence  of  one  in  the  rendering  of  gcrvice  or  benefit 
to  ontither,  not  entitled  to  call  upon  him  therefor,  is  not 
equivalent  to  an  acknowledgment  that  it  is  rendered 
at  his  request.  So  far  as  the  legal  responsibility  was 
concerned,  the  defendant,  thou^^h  the  father  of  the  pa- 
tient, was  a  sLrauger  to  her  and  her  m^cetssitiod.  He 
could  neither  require  of  her,  nor  be  required  upon  by 
her."  * 

Liability  of  Hiisband. — The  liability  of  the  Kusbat 
for  neccBsitits  furnished  to  the  wife  is  much  more  cer- 
tain than  that  of  the  parent  for  necessities  furnished  to 
the  child;  in  the  latter  caee  there  is  a  question  of  aa- 
thority  on  the  part  of  the  child  to  bind  the  parent,  but 
in  the  former  case,  if  the  husband  and  wife  are  not  sepa- 
rated by  reason  of  the  improper  conduct  of  the  wife, 
or  by  reason  of  her  leaving  him  ngainat  hie  will,  almost 
the  only  question  that  can  be  raised  is  whether  the  goods 
furnished  or  sprvices  rendered  were  neeesBary.  If  the 
husband  and  wife  arc  living  apart  by  mutual  consent, 
and  tlie  hueband  has  entered  into  a  contract  with  the 
wife  to  fumiah  her  with  a  certain  amount  each  month 
for  her  support  and  maintenance  and  all  family  ex- 


*  Craao  vi.  Biiadvuiau,  06  N.  Y.,  266. 
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pcnsM,  and  pays  auch  ainoimt,  he  will  still  bo  liable  to 
iphj'sidan  who  renders  services  to  her  at  her  request, 
tiie  phjeician  not  knowing  they  are  living  apart  and 
thst  ihs  husband  makea  her  a  fixed  luoDllily  payment  in 
lieu  ui  supporting  her.* 

It  has  been  heretofore  observed  that  the  patient  is 
bonnd  to  pay  the  physician  not  only  for  the  first  TJsit 
vhkh  19  laade  at  his  request,  but  for  all  subsecjucnt 
visits  which  the  nature  of  the  case  requires;  and  so  the 
liusband  who  employs  a  physician  to  attend  his  sick 
B'ife  is  liable  for  aervicea  rendered  throughout  the  ill- 
nfiM,  Should  the  wife  he  removed  to  her  father's  home 
during  her  ilint'ss,  without  the  husband's  knowledge  or 
coaseut,  he  will  still  be  hound  to  pay  the  physician 
f  hom  he  employed  before  such  removal  for  Bervices  ren- 
^red  to  the  wife  at  her  fathur'ti  homo-f  if,  however, 
tbliuaband  notifiee  the  physician  at  the  time  of  the  re- 
motal  that  he  will  not  pay  for  services  subsequently 
rendered  to  her,  the  physician  can  not  collect  from  him 
Tithout  showing  by  clear  and  gatiafactory  eyidence  that 
the  husband  was  guilty  of  gross  abuse,  neglect,  and  mis- 
cnnrluct  justifying  such  removal. 

A  phyaidan  who  attends  a  woman,  Guppoeing  her 
to  be  a  wife,  can  collect  for  aueh  services  from  the  man 


•  Lnwrence  n».  Brnwn,  PI  la.,  342.  fifl  N.  W.,  266. 
f  Dcwniug  cf.  O'Briui,  87  Qarb,,  08a. 
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holduig  himself  forth  as  her  husband,  CTcn  though  they  ' 
are  not  in  fact  married.*    But,  it  Rpemfl,  if  tlip  phyHiciun 
is  cognizant  of  the  fact  that  they  arc  not  married^  he 
can  not  eolhict  from  the  suppewitition.'*  hufihand,  unless 
BMC'h  liusbarul   uiri[)]<i}'i'd   him   to  render   the  eervices, 
thus  bceoming  liable  upon  a  direct  undertaking  to  pay. 
The  liability  of  the  husband  for  necessary  food, 
clothing,  and  medical  attendance  furnislied  the  wife  in 
hi»  absence  does  not  includfi  the  services  of  a  clairvoyant 
who  docs  not  profess  to  be  a  physician  or  to  have  any 
medical  skill  or  knowledge  of  difteases  or  their  remedies. 
The  court  in  pasning  upon  this  qucstioa  said:  "It  doea 
not  appear  that  the  plaintiff  {dairtwyanl)  professed  to 
be  a  phyeician  or  to  have  any  medical  skill  or  knowledge 
of  disease*  or  their  medical  remedies,  and  of  course  it 
does  not  appear  that  he  has  furnished  the  wife  «i 
any  neceesaries  within  the  rule  of  law  for  which  the  h 
band  can  be  rightfully  charged,     The  law  docs  not  re 
ognize  the  dreams,  visions,  or  revelations  of  one  in 
mcemcric  sleep  as  necessary  for  a  wife,  for  which 
husband,  without  his  consent,  can  be  held  to  pay. 
are  fancy  articles,  which  those  who  have  money  of  t 
own  to  dispose  of  may  purchase,  if  they  think  proper, 
but  they  are  not  necessaries,  known  to  the  law,  for  which 
the  wife  can  pledge  the  credit  of  her  absent  husband."  f 

•  OpTlach  M.  Tumpr,  SP  Cul.,  U1.  26  Pac.  Rep.,  8*70. 
f  Futlong;  v*.  Le&rr,  62  Muaa.,  40S. 
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liability  of  Iffaster  for  Attendance  on  Servant. — It 
is  &  weli-Bettled  doctrine  that  the  master  is  not  by  reason 
oi  hi«  relation  to  the  servant  liable  for  medical  attend- 
iiiipf  upon  such  servant.*  Tf,  however,  a  physician  ia 
called  by  a  master  to  attend  a  servant  in  bia  employ, 
Bnch  engagement  has  been  held  to  amoimt  to  a  direct 
Mdcrtalring  by  the  master  to  pay;  but  if  be  i&  called  by 
the  master's  wife,  even  with  an  express  agreeTnciit  that 
hcrlnieband  iivill  pay,  the  lujeband  is  not  bound  imlesa 
it  cfln  be  shown  that  the  agreement  ia  made  with  his 
iffloffledge  and  consent,  or  that  he  subsequently  ratified 
U»e  hiring.  The  reason  for  this  rule  may  be  readily 
perceived ;  the  husband  is  never  bound  by  the  contracts 
ol  ills  wile  except  for  neeest^ari&s  fnrniahud  to  bor  or  to 
ter  children;  therefore  a  contrast  imposing  a  liability 
^n  him  for  medical  attendance  upon  a  servfmt,  which 
hf  is  not  primarily  liable  to  pay,  is  beyond  the  scope  of 
Iif-raiitliority-t 

liability  of  Teasels  for  Attendance  upon  Seamen.^ 
Far  the  information  of  those  phyaieians  living  in  cities 
and  towns  located  on  the  oceans,  great  lakes,  or  other 
navigable  watore  of  the  United  States,  the  eeneral  rule 
of  liability  of  vess^ela  for  the  care  and  medical  attend- 
ance upon  their  sick  and  disabled  seamen  is  given. 
It  is  a  well-established  rule  of  law  that  shipowners 

•  4  Wwtn'ii  Actions  iirid  C«fi;nB(«,  400, 

t  Bakw  «.  Witwn,  1  OkK,  100,  30  Pac  Ecp.,  «l. 
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and  masters  are  botmd  to  proTidc  suitable  care  and. 
medical  treatment  for  seanieu  who  bticome  disabled  by 
sickness  or  injuries  receired  in  the  discharge  of  their 
duties,  nnd  a  phyfiioian  attending  such  seamen  may  hold 
the  veeKil,  the  niuater,  or  the  owults  to  pay  lor  hia 
KcrviceB.* 

The  extent  of  the  period  covered  by  this  liability  is 
tbe  subject  of  miieh  conflict;  some  cases  hold  that  the 
seaman  is  entitled  to  care  and  modical  treatment  until 
he  reoovere,  while  others  restrict  tlie  right  to  the  period 
covered  by  the  voyage  for  which  the  seaman  is  engaged. 
It  sc-cins  that  where  the  injury  or  sickness  Is  the  reflultJ 
of  culpable  negligence  or  mistreatment  by  the  master 
or  ol&cers  of  the  vessel  the  courts  have  held  the  liability  m 
to  extend  over  the  entire  period  of  gickiie»s  or  disability, "I 
whereas,  when  the  sickness  or  injury  could  not  ba  im- 
puted to  such  cause,  they  have  considered  the  liability 
as  terminating  when  the  voyage  for  which  the  seam 
was  engaged  was  completed  and  he  was  disrharged-f 

This  is  a  question  upon  which  the  law  booka  present 
n  great  amount  of  material — some  of  it  conflicting — 
but,  owing  to  the  comparatively  small  number  of  the 
profession  who  aie  interested  in  its  discussion,  it  is  not 
thought  advisable  to  use  the  space  necessary  for  an  ex- 

•  IIoU  (w.  CiimmiDi!8,  102  P*.  St.,  212,  4R  ,lni.  Hep.,  IM. 
t  Thp  Hen  Flint,,  1  Abb.  V.  S.,  I2n :  T\,e  J  F.  Cnid,  43  Fel  Rep.,] 
02  ;  coalni  Tlio  hitde  Ttank,  31  Fed.  Hup,,  411. 
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amination  of  particular  instances  of  the  application  of 
the  general  principles  laid  down. 

Statute  of  rrands. — The  question  of  when  a  third 
party  not  in  the  relation  of  huahand,  parent,  or  master 
ia  liable  for  the  services  of  the  physician  is  often  a  very 
nice  one.  Section  four  of  the  Englisti  Statute  of 
Frauds  provides,  among  other  things,  that  "  no  action 
shall  be  brought  whereby  ...  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  de- 
fanlt,  or  misearriage  of  another  person  .  .  .  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
Bon;e  meniorandum  or  note  thereof,  shall  ho  in  writing 
and  signed  by  the  party  io  he  charged  therewith." 

This  section  of  the  statute  ha&  been  rc'-enaetcd, 
with  certain  unimportant  xaodi£cation&^  throughout  tlie 
United  States.* 

At  first  glance  it  would  seem  that  in  order  to  enforce 
the  liahility  of  a  third  person  of  the  class  we  are  now 
oonaidering,  his  contract  of  obligation  must  in  all  cases 
be  reduced  to  writing  and  signed.  This  statute  is,  how- 
ever, not  so  broad  in  its  application  as  it  at  first  ap- 
pears. As  a  matter  of  fact,  the  contract  or  agreement 
fixing  the  liability  of  the  third  party  ia  more  frequently 
without  than  within  the  operation  of  this  statute. 


*  In  PcniisylriinlB.  It  tIciM  nut  applj"  tu  &n>  coDlmct  lb«  wwidcro- 
tioo  lit  wliicU  ><  Ibs»  than  twenty  (JuUars. 
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In  order  to  brmg  a  case  vithin  the  statute,  a  thiru^ 
person  who  is  in  no  waj  liable  for  the  debt  or  defaolC^ 
in  question  must  promise  to  pay  it  if  not  pAid  by  ther 
debtor.     If  the  promise  is  of  such  a  nature  as  to  act 
as  an  assignment  or  sale  of  the  security  for  the  debt, 
or  of  the  debt  itself  to  the  third  party,  it  does  not  come 
within  the  statute,  nor  if  tlie  thinl  party  assumes  to  beS 
the  paymofitor,  making  hiniBcIf  directly  and  uncondt* 
tionally  responsible  for  the  debt,  is  it  necessary  to  re- 
duce such  agreement  to  writing. 

It  will  be  observed  that  the  promise  to  pay  must,  to 
come  within  the  statute,  be  conditional :  thus,  if  a  thirds 
party  eays  to  a  physician,  "  if  the  patient  doea  not  pay 
yoa  I  will,"  the  promise  comes  within  the  etatuto,  and 
to  be  binding  must  be  reduced  to  writing.  But  if  tha 
third  party  says,  "  Attend  such  a  patient  and  I 
pay  you,"  the  promise  doea  not  coiue  within  the  statute, 
and  the  oral  promise  is  binding,*  for  in  such  a  coBe  the^ 
third  party  does  not  agree  to  answer  for  the  debt  of- 
another,  but  by  bis  contract  makes  the  debt  his  own. 

It  ift  a  well-established  rule  of  law  that  all  valid  con- 
tracts must  be  based  upon  some  good  or  valuable  con- 
sideration. If,  therefore,  a  third  party  saya  to  a  physi- 
cian, after  the  services  are  rendered  and  the  indebted- 


I 


•  Biiirhaniin  r»  StMllnp.  6a  Ga„  U27;  Hofllon  ws.  Fair,  148 
S20,  8a  Jill,  liop.,  001  )  TbDiniu  vt.  (^av;,  Vi  IIL  App.,  »4. 
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Deaa  is  incarred,  "  I  will  pay  the  bill  of ,"  such  & 

promiee  ia  not  bioilmg,  whether  written  or  verbal,  be- 
caase  there  ia  no  oousideration  upoa  which  to  found 
!he  contract.     A  sufficient  coneideration  need  not  be  One 
of  money.    When,  for  example,  the  promise  is  made  be- 
ftffe  services  are  rendered,  the  consideration  (or  assum- 
ing the  obligation  is  that  the  physician  will  render  such 
services;  or,  if  the  serviceB  have  been  rendered,  and  a 
third,  party  agrees  to  aaaume  the  indebtcdncaa,  provided 
the    physician  will  forbear  from  bringing  a  Buit  upon 
tbe  account,  or  will  dismiss  a  suit  already  brought,  such 
condition  will  be  a  guflicient  consideration  npon  which 
to  found  the  contract  of  liability.    A  physician  who  was 
stteuding  u  patient  was  approached  by  the  patient's  son 
witti  the  following  statement:  "Yon  do  what  you  can 
lor  father,  and  you  charge  this  bill  to  me,  and  what  you 
^0  afterward,  and  I  will  leave  you  some  money  before 
1  leave  town."     This  was  a  direct  undertaking,  and 
tterefore  not  required  to  be  ia  writing;  but,  so  far 
as  it  related  to  the  fee  for  servlcea  already  rendered, 
*>»  without  consideration  and  void,  although  good  and 
Kudbg  for  services  rendered  after  the  date  of  the  prom- 
iae.« 

Bot  if  a  physician  who  is  attending  a  patient  refuses 
t*  continue  his  services  unless  guaranteed  that  he  will 

•  Chappcll  VI.  BcrfcloT,  60  Mloli.,  SB,  01  X.  W..  851. 
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bo  paid  for  both,  past  and  future  Bcrvitwe,  and  a  third' 
party  undertakes  to  make  sucli  payment  upon  condition 
that  the  physician's  scrricea  shall  be  continued,  the  con- 
tinuation of  the  Btirvices  will  be  a  BufQcient  considera- 
tion upon  which  to  base  the  obligation. 

It  is  hoped  that  the  foregoing  explanation  haa  clear- 
ly shown  the  difference  between  an  original  undertak- 
ing, which  is  valid  and  binding  whothor  in  writing  or 
not,  and  a  collateral  obligation  for  the  payment  of  an- 
other's debt,  which  tuust  be  in  writing  to  comply  with  tlie 
statute.  An  examination  will  therefore  be  made  of  a 
few  casM  which  tend  to  show  what  circumstances  will 
amount  to  a  direct  and  original  umlurlaking  by  a  third 
party. 

Liability  of  Party  asking  Physician  to  attend  An- 
other.— Whether  or  not  the  mere  request  by  a  third 
party  for  a  physician  to  call  upon  a  particular  patient, 
without  stating  that  he  acts  aa*agent  for  such  patient> 
will  render  the  third  party  liable  to  the  physician  for 
services  rendered  the  particular  patient  is  a  question 
upon  which  there  is  some  conflict,  the  courts  in  the 
State  of  New  York  holding  the  third  party  liable  In 
such  cases,  while  those  of  other  States  in  which  the 
question  has  arisen  renounce  the  doctrine  of  liability 
under  such  circnmstances. 

An  extreme  case  of  the  sort  arose  in  New  York  city 
in  1873.    A  person  called  at  the  office  of  a  pUysician. 
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The  phyaician  being  absent,  he  wrote  upon  hiB  busLueea 

caid, "  Call  on  Mrs. ,  at  No.  —  Broadway,"  and  left 

it  with  the  clerk^  'with  the  request  to  hand  it  to  the 
phyrician  aiid  tell  him  to  come  as  soon  as  possible. 

The  jnry  rendered  a  verdict  for  the  physician,  and 
the  court  to  which  the  case  was  appealed  refused  to 
disturb  the  verdict.  The  court,  in  the  opinion,  said: 
"Tliere  was  nothing  on  the  card  to  indicate  to  the 
plaintiff,  before  he  rendered  the  services,  that  the  de- 

feniaEl  liad  called  at  his  oilice  at  Mrs. 's  request, 

and  that  he  was  therefore  only  acting  as  her  messenger. 

"The  defendant  might  very  readily  have  secured 
himself  from  all  Hability  by  simply  writing  the  mem- 
orandum on  a  blank  card,  or  by  addinjj  to  what  he  wrote 
on  hi3  own  card  Bomething  that  would  have  apprised 
the  plaintiir  of  the  fact  that  he  acted  in  the  traneaetion 

for  IWra. as  her  agent. . . .  Having  neglected  to  do 

this,  the  plaintifE  was,  under  the  circumstances,  justi- 
fied in,  believing  that  he  was  employed  and  would  be 
paid  by  the  defendant,"  * 

Later,  in  18!3fi,  the  snpreme  court  refused  to  dis- 
turb the  verdict  of  the  jury  fixing  the  liability  upon  a 
son  who  summoned  a  doctor  to  attend  his  father  by  the 
following  words:  "Docior,  1  want  you  to  come  and  at- 
tend my  father.    He  had  a  doctor  who  was  not  satisfae- 
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tory."  In  the  opinion  tlie  court  oitcd  the  cam  of  Bradlejr"^ 
vs.  Dodgo  with  evident  approval.*  Thtjfie  caees  repre- 
Rent  an  extreme  view,  and,  ae  the  question  has  never 
been  passed  upon  by  the  court  of  last  resort  Ln  the  State 
of  New  York,  it  is  impossible  lo  aay  what  that  tribunal 
wi]]  determine  the  law  to  be. 

Tho  better  rulfi  of  law,  it  ifl  thought,  nnd  prohalily 
the  one  which  would  be  followed  in  any  State  except 
Now  York,  is  that  the  mere  calling  for  a  physician,  or 
requesting  him  to  call  upon  a  certain  patient,  will  not 
make  one  liable  to  such  physician  for  his  fees  in  the  par- 
ticular service.    This  is  shown  by  these  cases : 

The  Bu peri nten dent  of  a  cooperage  company  sent  a 
messenger  to  a  physician  summoning  him  to  the  works 
of  the  company  to  attend  an  injured  employee.  The  court 
of  appeals  fur  Missouri,  iu  considering  thu  matter,  said: 
"  We  take  it  that  the  law  will  not  imply,  upon  this  eyi- 
dence,  a  contract  either  on  the  part  of  the  corporation 

or  on  the  part  of  Mr. (the  superintendent)  to  pay 

for  these  serviceB.  The  general  rule,  no  doubt,  is  that» 
where  a  person  requests  the  performance  of  a  service, 
and  the  request  is  complied  with  and  tlie  service  per- 
formed, the  law  raises  an  implied  promise  to  pay  the 
reasonable  value  of  the  services.  But  this  implication 
does  not  obtain  where  one  person  requests  a  physician 
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to  l>*r!Eorm  sorviccB  for  a  patient,  unleea  the  relation  of 
the  pCTeon  making  the  requeat  to  the  patient  is  Bueh  as 
^*>  taise  a  legal  obligatign  on  his  part  to  call  in  thu 
Paysician  and  pay  for  the  Bervioes.    Where  a  husband 
•^Is  in  a  physician  to  attend  npon  Kia  wife,  or  where  a 
father  calls  in  a  physician  to  attend  upon  his  minor 
child,  the  law  implies  a  promise  on  hia  part  to  pay  the 
reasonable  value  of  the  perviccs,  becansc  there  is  a  legal 
obligation  on  his  part,  in  either  case,  to  fiLrniah  neces- 
Eoricg  for  the  patient's  benefit.    But  no  such  implication 
arises  where  one  calls  in  a  physician  to  attend  upon  a 
stranger,  or  upon  one  to  whom  he  Ib  under  no  legal  ob- 
ligationfl."    Quoting  further  in  the  same  case,  the  court 
said:  "  The  reason  and  policy  of  this  rule  are  obvious, 
eBpeciallj  in  cases  like  the  present.    When  a  person  is 
dangerously  wounded,  and  perhaps  unable  to  speak  for 
himself,  or  suffering  so  much  that  he  does  not  know  how 
to  do  it,  any  person  will  run  to  the  nearest  surgeon  in 
the  performance  of  an  ordinary  office  of  humanity.    If 
it  were  the  law  that  the  person  so  going  for  the  sur- 
geon thereby  undertakes  to  boeorac  peraonally  reepou- 
BJble  for  the  surgeon's  bill,  and  especially  for  the  sur- 
geon's bill  through  the  long  subsequent  course  of  treat- 
ment, many  would  hesitate  to  perform  this  oEfice,  au'l 
in  the  meantime  the  sufferer  might  die  for  the  weuat  of 
necessary  immediate  attention."  * 
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A  case  Btronger  than  the  one  above  gtrcn  18  reported 
in  Vermont.  A  brother  who  had  been  acquainted  with 
a  physician  took  him  to  see  his  insane  brother  and  ear- 
nestly rcquPHted  him  to  undprtiike  the  treatment  of  the 
inaanc  patient.  There  waa  no  express  agreement  as  to 
the  payment  for  the  Bervicee,  The  court,  in  considering 
thia  caae,  said :  "  It  appears  that  all  of  the  services  wore 
performed  for  the  brother  of  the  defendant,  who, 
thougli  iuHaue,  wua  liable  tJierefor.  Tlie  syrviees  were 
not  beneficial  to  the  present  defendant,  and  he  was  under 
no  legal  obligation  to  pay  for  them  unless  as  an  expresa 
undertaldng,  or  unlcsa  it  mny  fairly  be  infc-rrcd  from 
the  evidence  that  it  was  the  intention  of  both  parties 
that  the  plaintiff  should  perform  the  scrvicea  and  the 
defendant  should  pay  therefor."  • 

In  the  case  of  Uankia  vs.  Beale,  a  father  sent  for 
a  physician  to  attend  liis  adult  son  at  the  father's  house, 
and  after  the  services  were  rendered  agreed  with  the 
physician  to  pay  for  them.  The  court  held  that  the 
father  was  not  hound  by  merely  seiiding  for  the  phyai-  m 
cian  to  pay  his  fee,  and  the  promise  of  payment  being 
made  after  the  sorYicea  were  rendered  was  without  con- 
Bideratioii  and  void.f 

A  third  party,  acting  as  mcescnger,  was  sent  for  & 
certain  phyeician  to  assist  in  the  performance  of  an 

•  Smith  rw.  Wiitwm,  14  Vt.  aS2. 

f  EUiikhi  tw.  UodIc,  m  Uu,  Ap<[i ,  »25. 
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operation.    Not  finding  hun  in,  he  went  to  the  ofiiee  of 
8**>thcr  physician  and  said :  "  1  have  come  after  you 
^•^  go  and  see  a  sicfc  man."    The  third  party  went  part 
'"'y  with  the  physician  to  the  patient's  hoiise,  when, 
"ifieting  with  another  person  going  to  see  the  patient, 
™  separated  from  the  physician.    Upon  arriving  at  the 
P&tieut's  house,  the  doctor  who  was  in  attendance  on 
Uifi  eick  man  explained  to  him  what  had  occurred,  and 
said  that  the  physician  who  had  just  arrived  would  as- 
fist  in  the  operation,  which  was  assented  to,  and  the 
operation  was  performed.     The  court  said :  "  The  evi- 
deneo  tended  to  show  that  tlie  plaintiff  (the  physician) 
was  aware  of  the  fact  that  the  defendant  acted  merely 
as  a  messenger,  and  did  not  intend,  or  expect,  to  make 
himself  personally  liable  for  the  services  which  were 
to  be  rendered  to  the  sick  man.    If,  upon  the  explana- 
tion made  by  the  doctor  in  atteudanco,  the  plaintiff  was 
not  willing  to  assist  at  the  instance  and  on  the  credit 
of  the  sick  man,  it  was  his  duly  then  to  make  known  his 
objections. 

"To  hold  the  rJefendant  liable  under  these  circum- 
stances would  deter  every  one  from  doing  the  charitable 
office  of  going  after  a  doctor  for  a  eick  neighbor."  * 

A  phj-aician  attending  a  patient  who  was  injured 
and  lying  at  his  son-in-law's  house  proposed  on  several 
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occasions  to  diacontioue  \m  services,  when  Iib  was  re- 
quoatcd  not  to  do  so  by  the  eon-m-law.  After  the  pa- 
tient's death  the  phj'sician  presented  his  bill,  Amount- 
ing to  five  hundred  dollars,  to  the  son-in-law,  as  a  claim 
against  him  personally,  and  asked  its  payment.  He  did 
not  deny  hie  responsibility,  but  objoct^nl  to  the  amount; 
and  after  a  diBputc  and  some  angry  words  he  wrote  an 
order  upon  an  attorney  for  two  handred  dollars  to  be 
paid  out  of  a  certain  t-kim  when  collected,  and  hanrled 
it  to  thfi  pbyeieiaii,  saying  he  would  give  him  that,  and 
would  not  pay  him  another  ecnt,  and  if  he  did  not  take 
that  he  -would  not  get  anything.  The  account  vas 
charged  upon  the  phyaidau's  books  to  the  patient,  and 
wheL  tlie  bill  wan  presented  to  the  son-in-law  he  was 
the  patient's  adminiBtrator;  but  that  was  unknown  to 
the  physician.  The  court  said:  "  Though  the  phyBieian 
in  the  beginning,  may  have  rendered  services  Bolely  upon 
the  patient's  responsibility,  in  the  absence  ot  a  special 
contract  he  was  not  bound  to  continue  to  do  so,  and  had 
the  right  to  discontinue,  and  enter  into  a  contract  with 
the  son-in-law  to  become  responsible  for  hJa  subsequent 
servicea;  hut,  in  euch  case,  the  burden  is  on  him  to  afaov, 
not  only  a  discontinuanee,  or  a  pro]i08al  to  diacontinue, 
but  also  an  agreement  on  the  part  of  the  son-in-taw  to 
be  reeponsible.  There  is  no  pretense  of  an  express  agree- 
ment; in  the  absence  of  such,  it  was  necessary  for  the 
physician,  in  order  to  entitle  him  to  the  affirmative 
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ob&rge,  to  prove  facts  uDdisjjated,  from  wliich  the  law 
would  conclude  an  actual,  though  implied,  agieement. 
Ttie  cause  of  the  physician's  proposal  to  discontinue  his 
attendance  does  not  apjiear.  .  .  .  Every  person  who 
may  go  for  the  regular  attending  physician  when  need- 
ed by  his  patient,  or  who,  from  considerations  of  friend- 
ship or  humanity,  may  request  him  not  to  discsontinuo 
his  attendance,  does  nnt  render  himself  reBponeible  for 
the  services  of  the  physician.  Whether  he  does  or  not, 
depends  upon  the  attendant  cireiimstances."  * 

In  the  following  cases  circum stances  have  been 
shown  which  were  considered  equivalent  to  a  direct  con- 
tract or  undertaking  to  pay  the  indebtedness. 

In  the  case  of  Clark  and  Meigs  vs.  Waterman,  a 
physician  was  called  by  the  defendant  to  attend  a  girl 
who  had  lived  with  him  from  the  time  she  was  eight 
until  she  was  eighteen  years  of  age,  and  who  had  spent 
nearly  seven  eighths  of  her  time  subsequent  thereto,  up 
to  the  time  of  her  sicknees  and  death,  in  his  household. 
The  defendant  manifested  much  interest  in  the  case,  was 
dissatisfied  with  the  services  of  the  first  physician  em- 
ployed, discharged  him,  and  employed  another  physician 
to  attend  the  patient ;  he  called  for  the  hilla  of  the  physi- 
cians to  lay  before  the  town,  "to  see  if  they  would  not 
lusist  him."  These  facts  were  considered  sufficient  to 
show  that  the  defendant  intended  and  gave  the  plaintiffs 
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to  understand  that  be  was  liimBelf  the  employer,  and  he' 
was  accordirtgly  held  liable.''' 

The  employee  of  a  lumber  company  was  injured, 
not  while  in  the  course  o(  hia  employment,  but  in  a  pri- 
vate brawl.  The  secretary,  frensHrer,  and  general  busi- 
ncBB  manager  of  the  company  sent  a  telegram  to  a 
physifiian  aa  follows: 

"To  Dr. :  Come  here  immediately  hy  quickest 

means;  man  shot  in  breast 

[Signad.]  " Lumber  Company." 

The  doctor  xesponded,  and  continued  his  Tisits  for 
tix  weeks.  The  bill  was  presented  to  the  company,  bat 
they  denied  liability  and  refused  to  pay.  The  secretary- 
treaeurer  and  manager  denied  his  liiibility,  but  offered, 
by  way  of  compromise,  to  pay  ten  doDars.  the  price  of  thn 
firat  visit.  The  oiTer  was  refused,  and  suit  brought 
against  the  company  and  the  officer  who  sent  the  tele- 
gram. It  will  be  observed  Ihat  the  telegram  by  which 
the  physician  was  aummoned  was  not  a  reqaest  for  him 
to  attend  any  particular  person,  but  an  order  for  him 
to  report  to  the  company  direct.  So  far  as  the  rcportecl 
ease  shows,  the  sufficiency  of  this  order  to  bind  them, 
had  it  been  properly  anthomcd,  does  not  seem  to  have 
been  questioned ;  but  the  company  contested  the  claim 
on  the  ground  that  the  ofReer  sending  the  telegram  had 
no  authority,  express  or  implied,  to  bind  it  to  pay  for 
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snch  serviceB.  The  officer's  eicuse  for  using  the  com- 
panVs  name  wa*  that  he  was  personally  tmknown  to  the 
pliysician,  and  was  afraid  the  physician  would  not  come 
unless  summoned  in  the  company's  name.  The  trial 
Court  found  that  the  company  was  not  liable,  but  the 
secretary  waa  personally  liable.  The  principle  upon 
which  the  secretary  was  held  liable  is  Uiat  if  the  agent 
exceeds  his  authority,  so  that  his  principal  is  not  bound, 
he  -will  himself  be  liable  for  the  damages  thus  occa- 
sioned to  the  other  contracting  party,  although  he  may 
liave  been  innocent  of  any  intention  to  defraud.* 

A  landlord  Bent  orders  to  a  physician  requesting  him 
to  Call  upon  his  tenants.  The  physician  understood  from 
tho  orders  that  the  landlord  intended  to  pay,  and  accord- 
ingly charged  the  services  to  liim  and  made  no  efforts 
to  collect  from  the  tenants.  The  landlord  testified  that  he 
did  not  consider  that  the  orders  made  him  personally  re- 
sponsible; afterward,  howovcr,  he  offered  the  physician 
^me  fodder  to  apply  on  the  account,  and  also  promised 
to  make  a  payment  of  money  at  a  stated  time.  The  trial 
Justice  gave  judgment  against  the  landlord  for  the  fuU 
^amount  of  the  claim,  and  the  appellate  court  refused  to 
flistarb  the  judgment,  as  there  seemed  to  be  evidence  to 
support  such  a  judgment-f 

The  question  whether  or  not  an  implied  promise  by 

♦  Dale  and  Dntikm  w.  DonnldBnn  Linuber  Co.,  48  Ark.,  188. 
I  Spwr  !■».  Mcethine,  4fi  S,  C„  60Q,  24  8.  fi.  Rep.,  329. 
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a  third  person  to  pay  exists  in  a  particular  case  la  nearly 
always  one  of  fact,  to  bo  dctcrmlDcd  by  tbc  jury,  whose 
duty  it  is  to  consider  all  of  the  atteudant  circumstances 
and  carefully  weigh  the  evidence  of  ibe  parties,  plaintiff 
and  defendant,  and,  when  such  eviilpnec  is  conflicting,  to 
consider  the  charQctcr  and  reputation  for  truth  and 
veracity  of  the  witnesaeB,  their  intelligence  and  oppor- 
tunity for  knowing  the  real  truth,  and  all  other  matters 
which  bear  upon  the  queetion  at  iasue. 

Liability  of  Corporation  for  Employment  by  Agent. 
—A  prolific  source  of  litigation  is  the  question  of 
whether  or  not  the  employment  of  a  physician,  by  an 
agent  or  officer  to  attend  an  injured  employee  binds  the 
corporation  or  company  wliora  he  represtinta  to  pay  the 
phjmieian's  fee. 

This  question  arises  more  frequently  in  connection 
with  railroad  companies  than  with  all  other  concerns, 
the  character  of  the  employees'  dutiea  being  Buch  that 
they  are  liable  to  hocome  eeriously  injured  at  almost 
any  time  and  at  any  point  on  the  line  of  the  employer. 
When  BUch  accidents  occur  the  services  of  a  physician 
are  needed  at  once,  and  it  is  usual  for  an  employee 
having  the  highest  authority  in  the  immediate  locality, 
usually  the  station  agent  or  conductor,  to  summon  and 
employ  for  the  company  the  nearest  competent  physi- 
cian and  surgeon.  The  railroad  companies,  instead  of  ■ 
meeting  such  obligations  promptly,  have  manifested  a 
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preference  to  avoid  paying  for  the  servicea  rendered  in 
Bucb  cases  when  the  cireunistanoes  of  hiring  are  not  such 
as  legally  to  bind  them  to  pay.  A  careful  exammation, 
therefore,  of  wliat  will  and  what  will  not  amoimt  to  a 
binding  obligation  on  the  pad*t  of  the  company  will  be 
of  material  value. 

General  Eule  of  Liability. — It  may  be  stated  aa  a 
general  rule  that  a  company  or  corporotion  ia  under  do 
legal  obligation  to  provide  medical  attendaDce  for  per- 
sons injured  in  its  Bervice;  and  if  a  physician  or  surgeon 
seeks  to  recover  from  a  company  for  attendance  upou 
an  employee  so  injured,  he  must  show  that  he  was  em- 
ployed to  render  such  eerviees  by  a  servant  or  oiEcer  of 
the  company  having  authority  to  employ  him;  or,  if  the 
person  employing  him  did  not  have  authority  bo  to  do, 
he  must  show  a  subsequent  ratification  by  those  having 
authority  to  act  for  the  company  in  guch  capacity.* 

Who  has  Authority. — Tt  ia  a  gfTieral  rule  of  law 
that  ore  vrho  deals  with  an  agent  is  bound  to  know  at 
his  peril  the  extent  of  the  agent's  authority.  This  rule 
should  be  kept  in  mind  while  considering  who  has  and 
who  has  not  authority  to  bind  his  principal. 


•  ToJedo,  Wahash,  am)  Wentem  By.  Oo.  w.  PrinM.  no  111.,  26.  Thia 
itilc  U  pnrl'iatily  c)iiiiit;<-tt  fii  Hoiith  rnrolhm  h,v  a  sinnH).'  whiih  imposes 
apon  Iho  rnilronil  coTn^mn;  tlio  dulvaf  ^iviti^  i)ottc<^  to  ibo  mitjii;  aci-esBi- 
hlf  ptiyiiidau  of  all  Bcciikuttt  wliiiU  occur  un  lu  road.  Rev.  Statutes  ot 
Soatb  Cuolma.  §  IflO'O. 
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Tim  pretiiOi^iit  of  a  railroad  company  has  authorlt 
to  employ  a  physician  and  surgeon  to  attend  ite  iajurcd 
employees,  and  by  «o  doing  binds  the  company  to  pay  for 
such  services. 

It  18  pretty  well  settled  that  a  jfeneral  superintend- 
ent lias  the  Banie  authority.*  In  the  case  of  Cincinnati, 
Indianapolis,  St.  Louisj  and  Chicago  Railroad  Company 
vs,  Davia,  the  company  endeavored  to  escape  liability 
on  the  ground  that  it  employed  a  cliief  physician  and 
surgeon  whose  duty  it  was  to  employ  surgeons  to  give 
profossiona]  attention  to  persons  injured  by  its  train*. 
Justice  Elliott  said:  "It  would  be  unreasonable  to  re- 
quire a  surgL'iin  to  give  profe.4dioiiftl  assiiitanco  to  a 
perHon  injured  hy  the  company's  trains,  and  then,  deny 
him  compensation  upon  the  ground  that  the  BUperin- 
tendent  had  no  authority  to  employ  him  because  that 
authority  was  lodged  in  a  chief  surgeon.  Nor  are  ws 
willing  to  sanction  a  rule  imposing  upon  the  surgeons 
Tivhose  services  are  requested  by  the  superintendent  the 
duty  of  making  specific  inquiry  aa  tc  the  scope  of  the 
Buperintendent's  authority.  Such  a  rule  would  operate 
harshly  in  many  cases,  for,  if  the  surgeon  must  stop  to 
make  inquiries  before  leaving  liia  home  or  office,  the  in- 
jured man  might  perish.  Better  railroad  companies 
should  be  hold  responsible  for  the  acta  of  such  a  high 


1 


*  Atchimn  and  N.  R.  Co,  v*.  Rceclier,  24  Ean.,  338 ;  MfiCiirlliy 
HiBiOuri  R.  Co.,  16  U».  App.,  885. 
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officer  a»  a  general  superintPTident,  although  as  between 
hira  and  his  principal  that  officer  may  usurp  authority 
that  is  Tested  in  a  subordinate  agent,  than  that  a  sur- 
geon who  obeys  the  summona  of  a  superintendent  should 
be  conipL'ik'd  Lo  ga  unpaid."  * 

This  is  undoubtedly  the  correct  ruJe,  notwithBtand- 
ing  the  superior  court  of  the  city  of  Now  York  held 
in  1853  that  the  superintendent  of  the  New  York  and 
Harlem  River  Railroad  Company  would  not  be  pre- 
fiumei]  to  have  authority  to  bind  his  company  to  pay 
for  medical  eervicGs  engaged  by  him  aa  oflleer  of  such 
company.  The  evidence  showed  that  the  auperintend- 
ent  had  a  general  supervieory  control  over  the  whole 
line  of  the  road,  everything  connected  with  tbe  run- 
ning of  the  road  being  under  his  eupervigiou  and  con- 
trol, and  that  he  paid  money  to  drivers,  conductors,  and 
other  persons  employed  by  him  as  superintendent,  but 
had  no  direction  over  the  treasury.  The  court  argued 
from  this  evidence  that  it  did  not  appear  that  the  super- 
intendent had  authority  to  arrange  and  liquidate  claims 
made  against  the  company  for  damages  resulting  from 
the  negligence  of  its  agents  and  servants,  and  that  the 
IKtwer  c-serfised  in  pmploytnj;  a  eurgriHi  lo  attend 
one   employed    by    the    road    was   analogous   thereto. 


*  rinclnnnd,  iTiiIlanafioUR,  St.  Lauh,  oiid  Cii!c^u  R.  Oo.  n.  DdvIs 
12a  taa.,  00,  »  U  IL  A.,  di03,  33  N.  i>.  Itcp.,  6^.S. 
8 
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aiul  wa.^  consequently  not  witliiu  the  8Cope  of  his  an 
tliorihy.* 

As  this  case  was  not  decided  by  a  court  of  higbesl?* 
authority  in  the  State,  and  is  ia  direct  conflict  vritli 
reason  and  justice,  and  as  well  with  the  courts  of  all 
other  Status  which  have  passed  upon  the  quesiioD,  it 
is  doubted  trhether  the  decision  would  be  regarded 
as  a  proper  precedtint  to  follow  even  in  New  York 
State. 

The  division  suju-rintendent  also  has  authority  to 
employ  physicians  and  surgeons  on  behalf  of  the  com- 
pany.! The  supreme  court  of  Kimyas  recognizes,  how- 
ever, a  distinction  between  professional  services  rendered 
to  employees  and  those  rendered  to  injured  passengera, 
upon  the  request  of  the  division  superintendent;  whilo 
in  the  former  case  they  uphold  the  presumption  of  his 
authority  to  bind  tlie  company,  in  the  latter  they  rfr* 
pudiiitn  the  dnctrinc^.J 

A  general  agent  or  general  manager  of  a  railroad 
company,  which  are  judicially  defined  aa  being  tha 
same,  is  likewise  presumed  to  have  power  to  procure 
medical  attendance  for  an  employee  injured  in  the 
service  of  their  company." 


*  Rtcplutison  ti».  Ni'w  YuT'k  uuiJ  Harlem  River  R.  Co.,  2  Duer, 
f  V.  P.  R.  Co.  UJi.  Wint«rlK>Lliani,  52  Knti,,  433. 

X  V.  p.  It.  Co.  VI.  BraUv,  !in  Kan.,  !kA. 

•  Atlantic  «nd  P.  R.  Co.  »*.  RfUiipr,  1 S  Kati,,  456. 
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Any  agent,  employee,  or  servant  of  the  coinpany, 
\i{  properly  authorized,  and  acting  in  accordaneo  with 
\hi»  instructions,  may  bind  the  company  for  services  of 
a  physician  or  surgeon  rendered  at  liie.  request.    Where 
an  inspector  of  a  strcet-railwa_v  uoiiipuiiy  wliu  wm  in- 
structed by  the  company  "  to  isee  that  thoec  injured  were 
taken  somewhere  where  medical  aid  could  be  given,"  em- 
ployed a  physician  to  attend  a  passenger  who  was  injured 
in  getting  o£F  the  car,  the  company  was  held  to  pay  the 
physician's  foe.*     And  so,  wlirn  a  physician  was  cm- 
ployed  by  an  agent  or  employee  of  a  brewing  company 
to  attend  an  employee  who  had  been  injured,  and  the 
physician,  inquired  of  the  agent  employing  him  who 
would  be  responsible  for  his  medical  attention  to  the 
injured  employee,  tlie  agent  replied  that  he  had  no 
authority  to  bind  the  company,  but  he  would  write  to 
them  and  let  the  physician  know.    On  the  following 
day  the  agent  showed  tiie  physician  a  telegram  from  the 
company  as  follows ;  "  Have  the  negro  treated."    The 
'physician  relied  upou  the  telegram,  and  the  court  held 
that  he  was  justiOed  in  his  conclusion  that  the  agent 
ras  authorized  to  procure  medical  serviceti  on  behalf  of 
le  company  to  "  have  the  negro  treated."  | 
For  an  agreement  by  a  company  to  pay  a  phyai- 

*  HanKom  vi.  Minneapollfl  Bt.  Kj.  Co,,  63  Minn.,  119,  20  L.  R.  A., 
fl9S,  M  S.  W.  Rep.,  944. 

f  Hnnigoniery  IVewtitf;  Co,  v«.  CatJef,  93  Ala.,  132,  9  Su.  Bvp.,  S73. 
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cian'a  fees  to  be  o(  such  a  character  aa  fco  enable  the' 
phjEician.  rendering  eervice^   to  avail   liimsulf   uf   it, 
such  agreement  or  contract  must  be  made  with  him 
direct,  either  by  an  officer  or  agent  of  the  company  prop- 
erly authorized  to  make  »uch  contract.* 

If,  for  example,  a  physician  ia  called  by  one  in- 
j^ired  in  a  railroad  accident  to  attend  hiro,  the  physi- 
cian's contract  is  with  the  patient ;  and  the  relation  does 
not  change  eren  though  the  president  of  the  railroad 
callB  upon  the  patient  and  tells  liiin  to  employ  any 
physician  or  surgeon  he  chooses  and  the  company  Trill 
pay  the  exptinse.t  This  promise  to  tlie  putiLMti  does 
not  create  a  privity  between  the  company  and  the 
physician.  If,  however,  the  promise  were  made  to 
the  physician  direc*t  and  acted  upon  by  him,  the  com- 
pany would  be  bound  to  liim  in  the  full  amount  of 
his  fco. 

Where  a  company  contracts  with  a  physician  to  at- 
tend an  employee  who  has  been  injured,  and  reserves 
the  right  to  detomiiDe  what  is  a  reasonable  compensa- 
tion, the  court  has  held  that  the  physician  was  bound 
by  anch  reservation,  and  would  not  he  permitted  to 
recover  a,  greater  amount  than  that  fixed  upon  ag  a 
reaennahle  eompensatlon  and  tendered  by  the  company. 

*  Thomas  Mfg.  Co.  m.  Pratfaor,  Sfi  Ark.,  27,  44  8.  W.  Roj).,  SIS. 
f  OAiine;  4w.  K  P.  0.  B.  Co.,  68  Cil.,  001. 
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J  The  reason  upon  which  the  court  holds  the  physician  to 
this  arbitrary  determination  of  the  amount  of  his  fee  is 
that  the  conipaay  is  nnder  no  legal  obligation  to  aupplj 
such  medical  attendance,  and  therefore  if  it  does  as- 
sume such  obligation  it  has  the  right  to  impoBe  such 
conditioaa  aa  it  sees  fit.*  It  i3  doubtful,  however, 
whether  the  courts  will  extend  the  application  of  this 
doctrinCj  or  wlU  apply  it  to  thia  extent  where  the  em- 
ployee is  injured  by  reason  of  the  negligence  of  the  com- 
pany. 

It  ia  pertinent  to  state  in  passing  that  a  contract  by 
a  physician  with  a  railroad  company  to  render  profes- 
sional services  to  eraployees  of  the  company,  or  to  those 
to  whom  the  company  is  liable  for  pergonal  injuriea, 
doe3  not  bind  the  physician  to  reader  services  to  persons 
injured  wliile  trespassing  On  the  property  of  the  conjr 
pariy-t 

Who  has  not  Authority. — It  seems  well  settled  that 
the  authority  to  employ  a  physician  on  behalf  of  the 
company  is  not  included  in  the  general  power  and 
authority  vested  in  the  conductor,  roadmaster,  or  sta- 
tion agent  by  virtue  of  his  office  or  position. J  And  it' 
makes  no  diflerence  however  positively  aueh  employee 

•  FtMur  M,  Sdn  Fmnciwo  ItriiiKc  Co.,  103  Cnl.,  70. 

f  Dirtvtoni  (ff  Pmr  v.  lUmneUj  rl  ni.,  G  Ctinl.  Rep.  (Pa.),  SOU. 

t  Tbc  I'cniDPiular  LUilrgnd  Co.  vi.  Gary,  22  Fh.,  S90 :  Twker  vn.  St. 
ttotil^  K.  C„  and  .V.  K.  Co,,  6i  Mo.,  177 ;  Sovlcr  fir.  Blnnlngbiim  S.  aad 
T.  IL  B.  Co,,  9S  Aid..  2fi8. 
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promiscB  that  tlic  eompuny  will  pay,  euch  Gngagemun  - 
and  pruiiiiHt!  ar^  wliolly  ouUidc  o£  the  scope  of  theitf 
geiiorol  authority.*  Kor  in  there  any  uucli  authorit}* 
lodged  ia  an  eugiDeerf  Nor  is  the  attorney  or  eolicitor" 
of  the  road  presumed  to  have  such  authority.t 

The  courts  hare  also  held  that  the  employment  of 
a  physician  or  Birrgeon  for  the»trcatment  of  iujured 
employees  does  not  come  ordinarily  within  the  scope  of 
the  duties  of  a  general  manager  of  an  ordinary  mann* 
fatturing  buainess,"  nor  of  the  manager  of  a  planta- 
tion.) | 

In  this  regard,  it  will  he  observed,  a  distinction,  is 
drawn  between  a  railroad  eompftny,  which  is  bound  by 
such  contractu  made  by  its  general  manager  or  general 
agent,  and  an  ordinary  manufacturing  buaincEW. 

Whether  or  not  a  phyeician  regularly  employed  by  a 
railroad  company  to  treat  its  injured  emptoyeee  has 
power  to  bind  the  company  for  board  and  care  of  such 
injured  employees  haa  several  times  been  considered, 
and  the  courts  have  held  that  he  \m»  no  such  authority.* 
In  the  ease  of  St.  Louis,  Arkansas,  and  Texas  Railway 

*  Su  Louis  Bnd  K.  C.  R  Ca  w.  OlSre,  40  111,  App^  83. 
+  Cooper  riK  N.  Y.  C.  snd  H.  R.  R.  Co.,  fl  Hun,  270. 
J  St.  Iaiuw,  Ark  ,  nnd  Tex.  R,  Ca  m,  Uwfvr,  35  Ark..  877. 
■  Chtplin  tn,  Ftwelarid.  7  Tnd.  ApjJ..  67e.  34  N.  E.  Rvp,,  1007. 
I  Hiilut]«  E'f.  KobtiuKin,  IS  8o.  R<!r-  700  (Mifn.). 
'^  Chlcnita  mnd  E.  R  On.  lui.  Botircoo.  it  Ind.  App.,  fi7s,  37  N.  £., 
iB;  Buahmtl  m.  C.  ud  X.  W.  R.  Ca.,  68  la.,  fiO. 
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Company  vs.  HooTer,  it  was  held  that  the  railroad  com- 
{)any  was  under  do  obligation  to  refund  money  ad- 
vanced by  the  physician  for  such  hoard  and  care  ren- 
dered to  an  injured  employee.* 

An  exception  to  the  rule  that  a  conductor  or  em- 
ployee of  the  class  just  coasidered  is  unauthorized  to 
employ  a  physician  i&  found  in  tlie  humane  doctrine  of 
emergency,  which  is  recognized  as  law  by  the  courts 
of  Indiana,  but  which  has  not  been  followed  by  the 
courts  of  any  other  States. 

This  doctrine  is  based  upon  the  theory  that  the  con- 
ductor or  employee  of  highest  authority  in  the  imme- 
diate locality  represents  the  company,  and  that  in  ease 
of  a  Budden  and  pressing  emergency  eitraordinary  au- 
thority and  powers  arise  in  him,  adequate  to  the  urgent 
and  immediate  demands  of  the  oepasion.f 

This  extraordinary  power  in  the  conductor  or  other 
representative  is  only  coextenBive  with  tlie  duration 
u[  the  emergency  which  gives  rise  to  it.J  If,  there- 
fore, an  employee  is  seriously  injured,  or  injured  in 
such  a  way  that  immediate  attention  should  be  given 
him,  the  conductor  or  employee  of  highest  authority  is 
empowered  to  Pngage  the  eerTiees  of  a  physician  and 


•  Rt.  LouiB,  Ark.,  snd  Tt».  11,  Co.  m.  Hmiver,  JiS  Ajk,,  3t7. 
t  Trrre  Ifnuto  and  IiiiliiLnapolii<  R.  Co.  m.  Ki'Mmrty.  9B  lad.,  •1^8. 
t  Olilo  iuji3  M.  R.  Co.  M.  Early,  141  lad.,  78,  iB  h.  11.  A..  4IIS,  40 
N.  E.  Rvi).,  iai. 
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bind  the  compaDy  in  so  doing.  This  contracl,  bow— 
erer,  can  only  be  binding  upon  the  company  for  suctL- 
Bemces  aa  are  immediately  and  urgently  necessary. 

Ill  a  case  wJiere  a  large  number  of  employoea  arc  in- 
jured,  and  there  being  prcBont  only  one  of  the  com- 
pauy'H  surgeons,  who  is  unable  to  attend  all  of  the 
woundedj  thv  conductor  ia  authorized  Ut  employ  another 
Burgeon  to  amputate  the  leg  of  one  of  the  persona  in- 
jured, and  the  company  is  bound  to  pay  for  each  opera- 
tion, but  not  for  attention  g-iven  to  euch  employee  after 
the  operation  was  performed.*  This  doolrine  empower- 
ing minor  agents  to  bind  the  company  foT  medical 
eerrices  rendered  in  case  of  emergency,  it  will  be  re- 
membfrcfl,  litiK  l)«'i*n  rfrngiiinfd  as  law  only  by  the 
rourts  of  [ndlann.  Whether  or  not  this  doctrine  will 
gain  recognition  in  othrr  States  can  not  be  predicted 
with  ecrtainty,  bat,  aa  it  la  founded  upon  good  reason- 
ing and  justice,  a  more  extended  adoption  of  the  nde 
may  be  hoped  fnr. 

Satiflcation. — While  the  railroad  company  ia  ordi- 
narily nndor  no  obligation  to  pay  for  the  services  of  a 
physician  employed  by  an  employee  Or  inferior  officer, 
it  frequently  happens  that  the  company  becomes  liable 
for  the  payment  of  a  phyeician's  fee  when  he  is  pri- 

*  Evanavllle  and  R.  B.  Co.  vt,  Fre«laad,  4  Inil.  App.,  S07,  80  N.  B. 
Rop.,  BOS. 
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FiATily  80  employed,  tlirongh  the  ratification  of  such 
employment  by  the  conduct  of  the  higher  ofliccra  of 
the  company. 

It  is  a  well-estabtished  rule  of  law  that  such  a 
hiring  can  not  be  ratified  excepting  by  an  officer  whose 
power  and  authority  are  sulTicieut  to  enable  him  to  iuuk« 
tbfi  contract  primarily  which  lie  assumes  to  ratify  by 
mbsef^uent  words  or  conduct.* 

The  question  of  whether  or  not  the  facts  in  b  given 
CMP  amount  to  a  ratification  of  an  unauthorized  hirini^ 
is  usually  one  for  the  jury  to  dctcrniine.  The  doctrine 
Ma  therefore  be  better  illustrated  by  examining  a  few 
<MflM  than  in  any  other  way. 

In  the  case  of  Pacific  Railroad  Company  vs.  Thomas, 
>  plij'fiician  was  employed  by  Die  assistant  master  me- 
cbauic  and  the  section  boas  to  attend  an  employee  who 
'^  injured.  This  hiring  did  not  have  the  effect  of  ob- 
tiKating  the  company  to  pay  the  physician  for  his  eery- 
iW8,  notwithstanding  both  the  section  boss  and  assiet- 
"Wt  master  mechanic  said  that  they  would  see  that  the 
railroad  company  paid  him;  but  the  physician,  before  he 
M  finally  completed  the  services,  sent  a  letter  to  the 
superintendent  of  tlie  railroad,  explaining  the  circnm- 
8tuices  of  his  employment  and  inclosing  a  bill  for  his 
seirices.     The  Buperintendent  paid  no  attenlion  to  this 


T..  W..  iud  W.  R.  R.  Co.  M.  awOrigiiea,  47  111.,  189. 
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and  bill.    The  jury  found  upon  this  evidence  t 
superintendent  had  by  his  acniuieeceuce  ratified  tls- 
'■Original  coutract  of  liiring.* 

The  station  agent  requested  one  Rodrigues  to  nure^^ 
and  take  care  of  a  brakeman  who  had  been  injured^ 
and  told  him  that  the  railroad  company  would  pay  hi 
for  the  services.     Soon  after  lie  wrote  to  the  general 
superintendent;  informing  him  what  had  been  done,  but 
received  no  reply.     Kodrigues,   after  performing  the 
services,  presented  liis  bill  to  the  station  agent  for  pay- 
ment.    Soon  afterward   the  superintendent  conferred 
with  the  BtatioD  agent  in  reference  to  the  various  items, 
and  as  to  whether  the  charges  were  reasonable.    The 
Buperintendent  mode  no  objection  at  the  time,  but  said 
if  the  charges  were  reasonable  he  would  pay  the  account. 
This  was  hold  a  ratiBeation.f 

In  the  caee  of  the  Terre  Haute  and  Indiana  Railroad 
Company  vs.  Stockwel!,  the  conductor  of  a  train  which 
ran  into  and  injured  a  man  employed  a  physician  to 
dr?s8  the  wound  and  take  care  of  the  injured  man. 
lie  then  sent  a  telegram  reporting  the  affair  to  the  gen- 
eral superintendent  and  general  agent,  and  that  evening, 
upon  arriving  in  St.  Louis,  he  reported  to  the  general 
superintendent  in  person  that  he  had  struck  a  man  and 


•  Tnc  R.  Co.  M.  ThoniM,  16  Kiin.,  im. 

f.T..  W.,  aiul  W.  R.  B,  Co,  ■».  Boilrlgues,  47  111,,  169. 
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Wd  employed  a  physician  to  dress  his  wounds.    Tho 
^hj-sician,  after  rendering  the  services,  addressed  a  let- 
ter to  the  president  of  tho  company,  stating  the  circum- 
stances of  the  employment,  the  services  he  had  ren- 
dered in  a  general  way,  and  demanding  pay  therefor. 
The  railroad  company  never  questioned  or  repudiated 
the  employment  as  made  hy  the  conductor,  not  even 
ailcr  receiring  the  physician's  letter.     From  this  evi- 
3«ace  the  court  found  that  the  employment  of  the  phyai- 
I'lfln  liy  the  ciiuductor  Wiis  ratified  and  confirmed.* 

Where  the  station  agent  employed  a  pliysician  to 
twat  an  injured  employee  with  the  understanding  that 
llie  company  would  pay,  and  the  general  superintendent 
<^ii  the  following  day  came  to  the  town  where  the  in- 
jurcc!  employee  was  and  inquired  of  the  station  agent 
•^garding  him,  and  seemed  to  be  informed  regard- 
'Dg  the  character  of  the  injury  and  the  treatment 
of  the  surgeon,  but  made  no  objection  or  complaint  in 
reference  to  the  action  of  the  station  agent  in  employ- 
ing a  surgeon,  of  which  he  was  apprised,  and  a  few 
Weeks  later  the  general  superintendent  in  conversation 
ith  the  physician  informed  him  that  the  pay  would  be 
ill  right,  the  contract  of  the  station  agent  was  con- 
sidered ratiiicd.f 

•  Tmtb  Haute  UlS  L  R.  0.3.  t«.  Stockwdl,  1!0  N.  E.  Rep,  ABO,  118 
Icid ,  »H. 

f  Ckiro  and  gi.  LouU  R.  Co.  v*.  Mahcney,  92  111,,  '7B. 
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In  tlie  case  of  Tokdo,  Wabash,  and  Western  Rai 
road  Company  vs.  Princ'C,  a  surgeon  waa  employed  b_^ 
the  atation  agent  to  take  charge  of  a  irounded  taao^ 
The  station  agent  reported  the  case  to  ttie  general  super 
intcndent  a  few  days  aftcnvard,  and  heard  nothing 
further  until  he  presented  the  bill.  The  superintendent 
then  refused  payment.  The  jury  found  a  verdict  for 
the  plaintiff  on  the  ground  of  ratification.  The  su- 
preme court  of  Itlinois  eiistained  the  judgment  of  the 
trial  court,  and  in  commenting  on  the  caae  said: 
''If  thu  isupurtntendent  desired  to  save  the  compaDy 
from  being  held  responsible,  be  should,  on  receiving  the 
report  of  the  case,  have  dissented  from  the  action,  of 
the  station  agent,  and  directed  him  to  apprise  the  snr- 
geon  of  such  dissent,  instead  of  allowing  the  latter  to 
continue  his  Bcrviees  undor  the  l>cli'ef  that  he  waa  la 
the  employ  of  the  company."  * 

In  apparent  conflict  with  this  and  some  of  the  pre- 
ceding caiea  is  a  recent  ca»o  decided  by  the  supreme 
couxt  of  California,  upon  a  statement  of  facta  very 
Bimilar  to  the  case  above  given.  The  trial  judge  in- 
structed the  jury  that  if  the  defendant  knew  that  the 
plaintifF  vrtiM  treating  the  injured  man  on  its  account, 
and  relied  for  corapenaaHon  on  the  defendant,  and  the 
defendant  made  no  objection  thereto,  then  the  defendant 

*  Toledo,  Wabasb,  and  Weateni  R.  Co.  vs.  Prince,  SO  HI ,  JR. 
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was  liable.  Upon  this  instruction  the  jniy  rendered  a 
verdict  for  the  plaintiff,  but  the  supreme  court  »- 
venred  the  judgment,  stating  its  reason  es  follows: 
"  Wc  conclnde  that  knowleiige  upon  the  part  of  defend- 
ant that  the  plaintiff  wna  rendering  services  to  the  in- 
iurcd  man,  and  also  knowledge  of  defendant  that  plain- 
tiC  was  relying  on  it  for  compensation  for  the  perform- 
fiWft  of  Buch  services,  taken  in  connection  with  the  fact 
tliat  dclwndant,  poBsuasiug  Buch  knowledge,  made  no  ob- 
jeEtionj  thereto,  are  circumstances  wholly  inadequate 
Ic  create  a  legal  liability  against  defendant.''  * 

While  those  physicians  IiTing  in  the  States  in  which 
the  eases  above  cited  were  determined  know  how  the 
wurta  of  their  respiictive  State  will  hold,  those  living  in 
States  where  the  particular  question  has  not  been  ad- 
Mioatcd  can  not  predict  with  certainty  which  prO' 
^^t  their  eoTirta  will  follow;  it  therefore  behoovea 
tliem  to  he  well  within  the  requirementa  of  the  rule  rec- 
"gtized  by  the  California  conrts.  To  do  this.,  a  phyei- 
'^mn  should  immediately  upon  being  employed  by  an 
ttiferior  officer  or  agent  of  a  company  to  render  serv- 
ifisa  for  such  company,  write  to  some  officer  who  has 
[Wffpr  to  make  such  a  contract,  informing  hira  of  the 
hiring,  stating  that  he  has  undertaken  the  treatment 


•  Dentie   i».  Gray  Broa.  Artificial  Stone  P»»ing  Cq.,  109  Cal.,  4S11, 
tS  Puc.  Rep.,  443. 


120   THE  LAW  IN  ITS  RELATIONS  TO  PHYSICIANS. 

of  the  patii^nt  on  behalf  of  the  company  and  expects 
them  to  pay  his  fee;  and  if  the  agent  originally  hiring 
him  ie  without  authority  bo  to  do,  he  desires  to  be 
notified  jit  unec  iiuil  to  ha  instrueted  whether  or  not  to 
proceed  with  the  treatment  of  the  patient. 

In  the  case  of  Burke  vs.  Chicago  and  West  Michigan 
Hailroad  Company,  a  physician  who  was  attending  an 
injured  employee,  not  having  been  employed  in  tba 
first  instance  hy  any  one  assuming  to  aot  for  the  rail- 
road company,  attempted  to  fix  the  Hahility  upon  the 
company  by  virtue  of  a  letter  which  he  received  from 
the  chief  surgeon  of  the  company,  which  was  aa  followa: 

"I  am  informed  that  you  are  now  attending  , 

an  employee  of  the  Chicago  and  West'  Michigan  Rail- 
road Company,  who  was  injured  a  few  weeks  ago. 
Will  you  be  kind  enough  to  inform  me  as  to  Lis  present 
condition?  Has  he  completely  recovered?  I  wonld 
like  a  history  of  the  caae  since  you  took  charge  of  it. 
Please  send  your  bill  for  eervices,  itemized  to  me,  if 
yon  are  through  with  the  case."  It  was  shown  by  the 
company  that  the  chief  surgeon  had  no  authority  to 
employ  a  physician  or  surgeon  to  aot  generally  in  a  case, 
but  only  to  act  temporarily  in  case  of  emergency ;  more- 
over, the  court  held,  tliere  being  no  original  employ- 
ment by  a  representative  of  the  railroad  company,  the 
chief  surgeon's  letter  could  not  be  constmed  a  ratifica- 
tion of  such  employment,  even  though  ratification  wore 
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uithorizcd  by  him,  nor  eould  the  letter  be  construed  as 
&  contract  o(  employment.* 

Inability  of  Counties  and  Towns  for  Services  to 
Taupen. — Another  prtdilic  bourco  of  litigation  is  tbt; 
question  of  the  liability  of  counties  and  towns  for  medi- 
cdI  servicea  rendered  to  their  paupers.  Tliia  right  is 
bated  upon  statutes  which  differ  in  the  several  States ; 
therefore  a  satisfactory  treatment  of  the  subject  will 
neceesarily  be  by  States,  and  will  require  a  greater 
amoimt  of  space  than  should  be  devoted  to  the  subject 
ia  this  chapter. 

The  Tarioug  Statea  have  enacted  laws  calculated  to 
"fford  relief  to  the  distressed  poor  who  through,  age, 
^aae,  or  other  infirmity  are  unable  to  provide  neces- 
sary food,  clothing,  shelter,  and  medical  attendance  for 
thsmsclves ;  but  the  extent  of  the  class  included  in  such 
cliailtahle  enactments,  as  well  as  the  extent  of  the  aid 
nfforded  them,  varies  considerably.  In  some  Statea 
°^1.V  those  poor  people  are  entitled  to  medieal  attention 
8t  pubUc  expense  who  have  been  formally  declared  pau- 
pBrs  by  the  proper  tribunal ;  while  in  others  all  persona 
icab3e  to  pay  for  necessary  medical  attention,  whether 
''Klared  paupers  or  not,  and  in  some  States  whether 
"ntJents  or  non-residents,  are  entitled  to  have  their 
Pujaicians'  hills  paid  from  the  town  or  county  treasury. 
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In  some  States,  if  the  officer  whose  duty  it  is  to  author^ 
ize  the  jnedical  treatment  of  a  poor  person  wrongfuUj' 
withholds  giich  authorization,  the  physician  most  lecure 
authority  by  appeal  to  the  proper  tribunal,  treat  the 
patient  at  his  own  cost,  or  leave  htm  to  suffer  withoot 
attention.  In  others  he  may  treat  the  patient  and  aue 
for  and  recover  the  value  of  his  services,  notwithstanding 
the  wrongful  withholding  of  authority  for  such  treat- 
ment. In  case  of  an  accident,  where  persons  withont 
property  or  ability  to  pay  for  their  own  medical  treat- 
ment are  eeverely  injured,  the  physician  may  in  eomo 
States  give  them  immediate  attention  and  recover  from 
the  town  or  county  the  value  of  such  services;  while  in 
others  he  must  leave  the  patient  to  suffer  and  per- 
haps die  until  he  eecurea  iuatruetions  from  the  over- 
seers of  tlie  poor  to  render  medical  ecrvioes,  if  he 
wishes  to  be  secure  in  the  eolloetion  of  his  tee  for  SDch 
services. 

The  liability  of  the  town  or  county  for  medical 
attendance  upon  prisoners  confined  in  the  county  jaila 
is  also  suhject  very  largely  to  the  regulation  of  local 
statutes. 

FMt-mortems  at  Coroner's  Inquest — The  right  of 
the  physician  lo  recover  from  the  county  for  Bervices 
in  making  a  post-mortem  examination  when  tam- 
moned  for  that  purpose  by  the  coroner  is  id  many  States 
reflated  by  stattiles  which  vary  not  only  in  their  form 


RmnTS  AN*I>  LIAHIMTIKS  OF  THIRD  PARTIES.    |i^ 


of  expression  but  in  the  Gubstance  of  their  proviBioas  as 
woU,  and  which  are  the  subject  of  such  frequent  trhange 
u  to  render  an  extended  exammatioa  of  them  of  no 
lasting  value.  The  cominoQ-Iaw  liability  of  the  county 
and  also  the  meaning  of  many  of  these  statutes  have 
^Tx  the  subject  of  judicial  examination  on  nujiicrous 
(occasions  and,  as  these  cases  serve  to  illustrate  the  policy 
of  the  law  with  regard  to  the  compensation  of  physi- 
cians for  this  class  of  services,  they  are  examined  to  some 
otent. 

TIpoD  the  common-law  liability  of  the  county  for 

tlie  physician's  fee  for  services  at  a  coroner's  inquest  the 

snptenie  court  of  Arkiinsas,  in  a  recent  case,  expressed 

iLseli  as  follows:  "The  statute  makes  it  his  (the  coro- 

ncr^sj  duty  to  use  all  proper  means  to  ascertaia  the  truth 

•^"TJccrning  the  death  of  the  person  over  whose  body  he 

itttxjiiired  to  hold  an  inquest.    It  sometimes  occurs  that 

*1*    cause  of  death  can  only  be  ascertained  by  skillful 

PnyBiciana,  and  by  them  only  by  making  an  autopsy. 

Ho-w  can  the  coroner  discharge  the  duty  imposed  on 

'ii'*i    in  snch  cases?     He  may  summon  the  physician 

t*  testify  and  compel  him  to  ewear  to  his  opinion  on 

a  superficial  view  of  the  body,  but  can  not  compel  him 

to  touch  it,  or  do  the  more  nauseous  and  dangerous 

'lork  of  opening  it,  because  such  an  act  is  not  within 

IVwi  office  of  a  witness.    The  coroner  is  not  GipecteJ 

w  required  t»  make  the  autopsy  with  his  own  hands. 
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It  ifl  not  within  the  line  of  hia  olllcial  dultes,  and 
fee  ia  allowed  for  such  work,  for  the  reason  btat 
Yet  be  ia  authorized  to  ascertain  tbe  truth  concerning' 
the  death.  The  cocclusioa  ia  unavoidable:  he  iiiuttt  in 
Auch  cases  employ  a  physician  to  malte  the  autopsy  and 
ascertain  the  cause  of  death,  us  in  that  case  it  would 
be  the  only  proper  means  by  which  the  truth  could  ha 
ascertained."  Commenting  further  upon  the  liability 
for  tho  payment  of  the  pliy&ician'a  fees  for  such  opera- 
tion, the  court  saya:  "  Ib  he  (the  coroner)  or  the  county 
responsible  for  the  services  of  the  physician?  .  .  .  Such 
(crTices,  though  ancillary  to  the  purpose  of  some  in- 
quests, are  not  official,  and  consequently  were  not  con- 
sidered by  the  legislature  when  it  fixed  the  fcca  of 
coroners.  But  there  ia  rot  only  no  fee  fiied,  but  no 
fund  set  apart  to  the  coroner  for  such  expenses.  To 
hoid>  than,  that  he  ia  responsible,  under  such  circum- 
Btanecs,  would  be  to  require  him  to  contribute  bo  much 
gratuitously  to  the  administration  of  justice  and  to 
the  enforcement  of  the  lawa.  .  .  .  Such  a  requirement 
would  be  unjust  and  oppressive,  and  contrary  to  tbe 
spirit  of  our  laws.  As  a  rule,  the  counties  are  reepon- 
aible  for  the  expense  of  the  admin istrat ion  of  criminal 
laws.  Both  juattce  and  policy  demand  an  adherence  to 
the  rule  in  thia  case,  and  that  the  county  &honld  pay 
a  reasonable  compensation  for  such  services  when  needed 
and  performed — that  is  to  say,  what  they  are  reasonably 
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worth,"  *    This  case  is  cited  with  approval  and  followed 

iua  kt.i;r  ArksiiwHs  cast'  ilfcidud  iii  lS»5.t 

la  ISflJj  the  supreme  court  of  New  York  holil  that 
wliere  &  plij'siciaii  was  employud  by  a  coroner  to  per- 
iorm  a  post-mortem  examination  at  the  inquest,  wilh  no 
Kpmal  agreement  that  he  eliuiiUl  receive  his  conipensa- 
tior  from  other  source  than  the  cnroner,  his  only 
iBcoarae  was  to  compel  that  official  to  pay  his  fee;  but 
tliat  the  cor{mer  iiad  the  riglit  to  recover  from  the 
county  the  amount  paid  to  a  physician  in  auch  a  caac-I 
The  legifelaturp,  however,  passed  an  act  iti  1874  making 
the  physician's  fee  in  such  a  catte  a  direct  charge  against 
tlie  comity.  Since  the  passage  of  this  act  the  physician 
^iJiit  look  to  the  county  for  his  pay,  as  the  coroner  is 

rebased  from  this  liability." 

In  California  the  liability  of  the  county  for  the 
pajTient  of  the  phjrsician's  sorvices  in  making  post- 
niorteias  is  recognized,  but  the  legislature  has  enacted 
*  law  providing  that  "  the  board  of  supcrv-isora  must 
''Ot  hear  or  consider  any  claim  in  favor  of  an  individnnl 
^P^insl  the  county  xmless  an  account,  properly  niaile  out, 
P'ing  all  the  items,"  is  presented  to  the  board,     A 

*  Sl  Fpincis  Co.  tv.  Ciimminiir,  SK  AtV.,  419. 
IClnrk  Co.  M.  K*P8tan.  R'}  Ark,.  JVU8,  30  E.  W.  Rop.,  1048. 
J  Tan  IliKTcnherRli  m.  ntit^timnnk,  IB  Harh.,  Ili7. 
■Proplc  vt.  Hoani  of  Siirjcrrisof!',  SS  K.  V.  S,  H,,  864,  IS  S.  Y. 
Hp<,  080. 
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claim  of  B  phyBician  which  was  properly  verified  by 
the  coroner  was  preseuted  to  the  board  for  allow- 
ance. The  acconnt  was  for  "malcing  a  trip  from 
Petalama  to  Timber  Cove,  and  maJdng  a  post-mortoin 

examination  of  the  body  of ,  and  taking  the  stomach 

of  fiaid  deceased  to  San  Francisco  for  analysis."  TluB 
account  wa.s  held  not  to  fulfill  the  requirements,  as  it  did 
not  give  "  all  the  items."  It  should  have  given  the 
number  of  luiles  traveled  in  going  from  Petaloma  to 
Timber  Cove,  and  the  length  of  time  consumed  in  mak- 
ing the  post-iriorteiii  e.iaminationj  also  the  number  of 
miles  traveled,  the  time  consumed,  and  the  expense 
incnrred  in  taking  the  stomach  to  San  FraneiBOO  for 
anaTyeis,* 

In  Colorado  the  right  to  collect  from  the  county 
is  filed  by  statute,  which  provides  that  where  the  "jury 
shall  deem  it  requisite,"  thn  coroner  may  summon  one 
or  more  physicians,  and  may  allow  a  reasonable  com- 
pensation subject  to  the  confirmation  of  the  boanl  of 
connty  coraraiBsioncrB.  The  wording  of  thia  statute 
does  not,  however,  render  it  incumbent  upon  the  physi- 
cian, when  fiummoned,  to  inquire  whether  or  not  the 
jury  deemed  it  requisite  to  make  such  an  examination. 
It  IB  his  duty  when  go  summoned  to  obey  the  summoon, 
and  he  has  a  right  to  aasujne  that  the  coroner  actefl 

*  CbriKti«  ■«.  Board  of  Supervlaors  of  Sonoma  Co.,  60  CaL,  I  Si. 


mCJIlTS  AND  LIABILITIES  OF  THIUD  PAUTIKS.    |37 


correctly  in  Bunimomng  him,  and  to  rely  upon  such 
flfficial  act.* 

In  Indiana  tlie  liability  of  the  county  lias  been  rec- 
ognized for  many  yeara.    The  supremL'  court  said  ia 
1803:  "  We  have  no  doubt  that  in  a  cage  where  a  post- 
mortem eJiamination   is   reaUy  neoessary   the  coroner 
'"*y>  ^7  lu9  employment,  bind  the  county  to  the  pay- 
ment for  a  sufRciency  of  profoaslonal  ekill  to  make  the 
eiainination.     To  that  extent,  at  least,  he  must  bo  the 
agent  of  the  county."  \     The  matter  is  now  regulated 
in  the  State  by  statute,  which  ])roride&  that  when  a 
fnrg^an  or  physician  is  required  to  attend  an  InqueBt 
held,  by  a  coroner,  and  raake  a  post-mortem  examina- 
hon,  the  coroner  shall  certify  such  serrice  to  the  board 
of  county  commiseioners,  who  shall  order  the  bame  paid 
^lut   of  the  county  treasury.     The  fact  that  an  inquest 
ia  conducted  by  a  justice  of  the  peace,  who  is  there 
authorized  to  perfofni  all  the  duties  of  a  coroner,  nod 
t^  physician  employed  and  the  certificate  of  services 
madu  out  by  the  justice,  docs  not  in  any  way  affect 
the  liability  of  the  county  to  pay  the  physician  for 
tuch  services. J     Nor  does  it  release  the  county  from 
Ibeir  liability  in,  the  premiaea  because  the  physician  is 


*Ci>.  Cammn.  Pueblo  Co.  tw.  Mnr»biill  r.i  al.,  U  Col,  84,  IQ  T. 
Hep.,  SST. 
f  GflKtuD  («.  Boud  Cumuira.  Hnrion  Co.,  3  Intl.,  iOI. 
t  SkvcDi  VM.  Board  of  Commrs.  EnrrUon  Co ,  46  led.,  M  I. 
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in  the  employ  of  the  county  to  treat  the  poor  of  the 
asylum,  nor  even  wh^re  the  subject  operated  upon  was 
during  his  life  a  pauper  whom  it  was  the  physician'a 
duty  to  treat  wh«u  sick.*  InctJent  to  tlio  coroner's 
duty  to  hold  inqueata  is  his  right  not  only  to  employ 
a  physician  to  perform  a  post-mortem  examination,  but 
alao  hie  right  to  determine  who  that  physician  ehaU  be. 
In  the  case  of  the  lioard  of  Commissioners  of  Dearborn 
County  vs.  Bond,  the  county  commiesionera  employed  a 
physician  to  render  svtch  servicesj  and  when  the  coroner 
rcfuBed  to  recognize  their  selection,  but  employed  an- 
other physician  and  certified  to  his  claim,  the  board  of 
county  commiRsioners  refused  to  allow  the  same.  The 
matter  was  appealed,  and  finally  reached  the  supreme 
court,  where  the  claim  was  allowed.  Justict;  Best  said: 
"  This  duty  is  imposed  upon  the  coroner,  and  for  the 
purpose  of  enabling  him  to  discharge  it  he  is  empowered 
to  employ  such  means  and  to  select  each  physician  or 
surgeon  as  in  his  judgmiint  will  cualilo  him  to  ascer- 
tain the  cause  of  death.  The  duty  thus  imposed  neoes- 
Borily  confers  the  authority  to  make  his  own  selection 
m  the  faithful  discharge  of  his  duties,  and,  in  this 
respect,  he  can  not  be  superseded  by  the  board  of  com- 
missioners, upon  whom  no  s^ich  duty  rests."  f 

There  is  in  Indiana,  by  virtue  of  a  statute,  a  limited 


I 


*  LuiK  M.  Board  of  Comnire.  Perry  Co.,  Ill  Ind,,  133. 

^  Board  oC  CommrB.  of  DiurtKim  Ca.  tt.  Bond,  G8  Ind.,  IDS. 
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exception  to  the  general  rule  of  liability  of  the  county — 
thus:  where  money  and  other  valuables  are  found  upon 
the  body  of  the  deci^ased  this  property  is  first  subjected 
to  the  payment  of  the  expenses  of  the  inquest.* 

The  Btatute  law  of  Iowa  relative  to  the  subject  pro- 
videB  that  "when  he  (the  coroner)  or  the  jury  decra 
it  requisite,  he  may  aununou  one  or  more  physicians 
or  surgeons  to  make  a  scientlBc  exarainailou,  who,  in- 
stead of  witness  foo8,  shall  receive  s\ich  reasonable 
compensation  as  may  be  allowed  by  the  comity  board  o£ 
siipennsnirs."  f  TTndor  t!iis  !aw  the  amount  allowefl  by 
the  county  board  is  concluaiTC  and  can  not  be  increased 
upon  appeal  unless  fraud  can  be  shown  in  fixing  auch 
amonnt-I 

In  Pennsylvania  the  courts  bold  that  the  coroner  has 
the  power  at  common  kw  to  employ  a  physician  to 
perform  an  autopsy  and  to  bind  the  county  for  the 
physician's  pay.  The  physician  when  summoned  is 
tinder  no  obligation  to  investigate  and  determine 
whetlier  the  inquest  should  be  held;  this  is  a  matter  left 
to  the  discretion  of  the  coroner,  and  the  physician  may 
sufely  rely  np&n  the  mere  fact  that  he  is  summoned.* 
Nor  haTc  the  county  commissioners  the  right  to  appoint 


•  ThornlonV  InJ.  St.  IBQT,  g  8.W1. 
f  Cnilf  nf  Iowa,  g  1\i9,  lUtOtniKV  Ooch,  g  BOS. 
t  Moscr  v».  Boone  Co,.  91  la.,  35S,  6B  N.  W.  Rcp^  8S7. 

*  Couoty  of  Northmnpion  tui  Inm-H,  'J6  Pa.  St,  IM. 
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a  regular  pbyBicuin  tu  pcrCorm  such  servioeB,  tbervb; 
]ir«duiltu^  tliu  ivruiuT  £rciiu  umklug  liiei  uwn  ^uloution 

Upou  the  question  of  the  liabUIty  o£  counties  fo: 
the  payment  of  tUe  fees  of  physicians  for  performing" 
post-mortem,  e^camiuatious  at  coroucr8'  iuqucats,  the 
courta  of  the  State  of  Texae  Bwin  to  stand  alone.  The 
supreme  court  in  1S88  held  that  there  was  no  inch 
Uabilit;  at  common  law,  and  that  there  was  no  statute 
in  the  Statu  llxing  such  litibility  upon  ihti  ciitintic^D.f 
Agaiuj  in  18&1,  the  same  court  refused  to  permit  a 
physician  to  recover  the  amount  of  hia  retitiouable  fee 
with  the  laconic  statement:  "The  law  permits  no  re- 
covery for  the  services  rendered."  J  This  construction  M 
of  the  law  heing  for  the  second  time  brought  to  the 
attention  of  the  profession  by  the  higheet  court  of  the 
State,  they  evidently  realized  its  injustice,  and,  taking 
the  advice  of  the  court  in  the  case  of  Fears  us.  Nacog- 
doehcB  Couiily,  sought  relief  throuj^h  U'gishitive  en- 
actment. At  the  nt'iit  session  of  tbc  legialalur(>,  which 
coiiverwjd  on  January  10,  181)3,  a  law  was  enacted  au- 
thorizing coroners  to  call  in  the  county  physician;  or, 
if  iraprMcticable  to  secure  his  Bcrviccs,  to  summon  any 
regularly  practising  physician  to  perform  a  poat-mor- 
teni,  and  providing  that  Uie  county  in  which  such  io- 


I 


*  Cfxint;  of  Altofdieiir  <»-  Shaw,  84  Pl  St,  301. 

•(  Fwini  w.  Nncogdoch**  l^oiinty,  ",  I  Te».,  3;i;,  v  S.  W.  Rep,,  ZOS. 

;  ftio  Oo.  vs.  Kiiniot,  IG  H.  W.  Ucp.  [Ttita),  1038. 
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quest  is  held  sliall  pay  the  physician  a  fee  of  cot  less 
than  ten  dollars  or  more  than  fifty  dollars,  the  excees 
over  ten  dollars  to  Le  determined  by  the  county  com- 
missioners'  court  after  aacertaimng  the  amount  and 
nature  of  wurk  pLTfurmcd  iu  raHkiiig  such  iiutupsy.* 

Liability  of  Employer  for  Negl«ot,  etc.,  of  Phyiiciau. 
— The  liability  of  third  parties,  as  contemplated  here- 
tofore in  this  chapter,  ia  only  that  which  arises  in 
favor  of  the  ptiysiciaa.  Questions  frequently  arise  as  to 
the  liability  of  third  parties  to  the  patient,  based  upon 
the  transactions  between  the  physician  and  patient. 
While  such  q^ut?ationa  are  not  of  direct  interest  to  the 
physician,  it  ia  thought  k^st  to  givL-  them  brief  attention. 

Employers,  aueh  as  railroad  companies,  steamboat 
companies,  mining  companiea,  and  the  like,  very  fre- 
quently employ  physicians  to  treat  their  wounded  or 
sick  employees ;  in  ease  of  negligence  or  malpractice  of 
the  physician,  it  has  been  a  very  comiuoQ  occurrence  for 
the  injured  employee  to  sue  liis  company  to  recover 
damages  for  the  injury  or  loss  suffered  by  Mm  by  reaaon 
of  snch  negligent  or  improper  treatment  by  the  em- 
ployer's physician  or  surgeon ;  but  it  is  now  a  well- 
settled  proposition  of  law  that  the  employer  is  not  Hablo 
for  tlie  improper  treatment  by  a  surgeon  in  such  a 
case.  The  relation  between  the  employer  and  physician 
or  fiurf^con  is  not  that  of  master  and  servant,  which  in 
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the  Ittw  iiaplies  that  the  serrant  acta  under  and  accord- 
ing to  the  instnicUone  of  the  master.  In  the  case  of 
employer  and  physician  the  very  nature  of  the  physi- 
cian's duties  precludes  the  possibility  of  this  relation, 
afi  the  physiciflu  ia  bound  to  exercise  knowledge,  akill, 
and  judgment,  and  it  is  because  he  ia  capable  of  thie 
that  he  iB  selected.  It  therefore  foUowB  that  the  em- 
ployer is  not  responaible  to  hia  employees  for  the  man- 
ner in  wliich  they  are  treated  by  the  physician  or  sur- 
geon whom  he  procures  for  them.*  The  law  does, 
however,  require  that  the  employer  use  reasonable  care 
in  aelecting  a  physician  and  surgeon  of  ordinary  sldll, 
otherwise  he  might  be  liable  to  hia  employee  for  Ma 
own  negligence  in  making  a  careless  selection.f 

Nor  is  a  county  or  other  municipal  corporation 
liable  to  a  patient  for  imafcillful  or  improper  treat- 
ment by  a  phyBician  while  in  the  county  hospital  or 
similar  institution.t 

•  A,,  T.,  and  S.  F.  R,  Cn.  vn.  Zetlnr.  64  Kati.,  M'\  BS  P.  Rep..  2Bai 
O'Britrn  I'*.  SCcAtnuhip  Co,,  164  Masfl..  212;  Smith  Fin.  R.  V^o.  m.  I-rfw. 
32  FK,  46,  lit  8o..  ASM;  Rithardwm- w.  CurlKiii  Hill  Cual  Co.,  10 
Waf?h,  fl4«,  39  Faf.  Rpp..  9S;  Q.iino  iw.  Kiui*is  thy,  M  ,  iitiil  B.  K. 
Ca,  9i  Term.,  713,  28  I,.  R.  A„  512,  SO  8-  W.  n<?p.,  lOfifl;  tlniim  P. 
R.  Co.  vf.  ArtlBt,  ftO  Fpii,  R,,  ,'tGn,  23  I.  R.  A,,  f.Sl  ;  Vnrk  i«.  CbioiB", 
M.,  aud  St,  P.  Ry.  Co.,  08  lu,,  041,  07  N.  W.  Rep.,  574 ;  Clnrk  tv.  Mi»- 
douri  P.R.Co.,18  Kau.,  fiB4,  20  Pac.  Ri-p,.  1138;  PilteburRh,  C.  C, 
■ad  Ft.  L  R,  Co,  M.  SiilliTaii,  41  Ind,,  83,  40  N.  K.  Rvp.,  U6. 

\  Uuhhrim  v».  DeK.  N.  S.  Co.,  I07  N.  Y.,  'J88. 

J  Hhprlxiiirtie  «*.  Yutm  Co.,  21  Cb1„  I  iS  ;  Brown  v*.  Tinalharen,  M 
U«.,  MS;  Stinitu«rs  m.  Dwtieae  Co.,  103  Ind.,  Ui,  I  West  Rep.,  SI?. 
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While  Ihe  liability  of  the  physician  to  the  patient 
•^tttt  not  properly  be  discussed  under  the  present  chap- 
ter, it  is  thought  pertinent  to  state  that  the  immunity 
**t  the  third  parties  in  the  cftses  just  referred  to  doea 
^*^t  in  any  way  relieve  the  physician  from  hia  liability 
i^  the  patient.* 

Bights  of  Third  Parties. — Having  examined  those 
'^'^st*  in  which  third  parties  are  liable  to  both  the  physi- 
'^io-x  and  patient,  we  will  now  pass  to  a  coDsideratioa  of 
in^  rights  of  third  parties. 

Bights  of  Husband. — It  has  been  obeerred  that  the 
tmsband  ia  subject  to  certain  liabilitiea  arising  from  the 
treoiment  of  his  wife ;  it  is  therefore  natural  to  Buppoae 
t**«.t  he  has  certain  rights  in  the  premiaes  which  should 
be   Teapected. 

In  case  it  becomes  necessary  to  operate  upon  a  pa- 

t^^nt,  is  it  neecsBary  to  first  obtain  consent  from  her 

liuaband?    In  the  case  of  M'ClallGii  vs.  Adams  a  hua- 

^nd  placed  his  wife  under  the  care  of  a  physician  whom 

he  Iciew,  at  a  distance  from  his  own  residence,  for  treat- 

nient  for  a  acrofulmis  tumor  of  the  breast;  while  the 

■rife  waa  under  the  doctor*s  care  a  cancerous  condition 

ievelopcd^  and   the   physician   without   the   huahand's 

knowledge  amputated  the  breast,  from  which  operation 

the  patient  never  recovered.    The  court  was  of  the  opin- 

•  DnBois  t'».  Decker,  ISll  N  T.,  826,  U  L.  R,  A.,  A'ia.  See  Ck  VII. 
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ion  that  the  hunband,  in  placing  bis  wi£c  in  tlic  earc  o 
the  pbyBician  under  the  circumHtanoea  statwl,  "  implied 
ly  requested  him  to  do  all  such  acts,  and  adopt  sucl 
oourgQ  of  treatment  aad  operations,  as  in  his  judgment 
would  be  moBt  likely  to  etlect  her  ultimate  cure  and 
recovery,  with  the  usseut  ol  the  wife,  and  therefore  that 
the  operation  in  question  was  within  the  scope  of  the  ^ 
authority  giren  him."     The  court,  commenting  upon 
the  case,  further  aaid:  "Although  it  might  have  been 
an  act  of  priidence  in  the  [physician]  to  give  the  [hus- 
band] notice  of  the  gitnation  of  the  wife,  and  of  his 
intention   to  perform  a  daugeromi  operation,  yet  wc 
think  he  might  safely  trust  to  the  judgment  of  the 
wife,  to  give  her  husband  notice  from  time  to  time 
of  her  situation  and  intentions,  and  that  it  was  not 
necessary,  iu  point  of  law,  for  the   [physician]   to 
giv«  Buch  notice,  or  to  have  any  new  request  or  au- 
ificrity-"* 

The  court,  in  the  caae  of  State,  etc.,  vs..  TTnusekeeper 
et  al.f  decided  in  18S8,  in  considering  a  similar  f;tnte  of 
facts,  aaid:  "The  consent  of  the  wife,  not  that  of  the 
husband,  waa  necessary.  The  profeasional  men  whom 
she  had  called  in  and  eonfiullecl  were  the  proper  jierHnna 
to  determine  what  ought  to  l>e  done.  They  could  not,  of 
course,  compel  her  to  submit  to  an  operation,  but  if 


M'lJInllen  m.  Adama,  IU  PJek,  MS. 
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she  volunlaTily  snbmitted  to  its  performance,  her  con- 
sent will  be  presumed,  unless  she  was  the  victim  of-  a 
false  and  fraudulent  misrepreaontation,  which  is  a  ma- 
terial fact  to  be  established  by  proof."  In  this  case  the 
evidente  showed  that  the  wife  had  been  afflicted  with  a 
lump  in  her  right  breast,  supposed  to  be  an  inDocent 
tumor,  but  afterward  ascertained  to  be  a  cancer.  The 
physicians  operated  for  cancer,  removing  th&  entire 
breast.  The  husband  testified  that  he  supposed  the  oper- 
ation was  for  the  purpose  of  rcmovinn;  a  tumor,  and 
that  he  would  never  have  consented  to  the  operation 
whicli  was  performed.  The  evidence  did  not  Ehow 
whether  the  wife  was  infonned  of  the  character  of  tho 
operation  to  bo  performed,  but  the  court  staled  the  law 
relative  to  this  question  as  follows :  "  The  party  who 
allows  a  surgical  operation  to  be  performed  is  pre3UTne<l 
to  have  employed  the  surgeon  for  that  particular  pnr- 
poso."  * 

It  is  a  rule  as  old  as  the  common  law  itself  that 
the  husband  is  entitled  to  the  society  and  services  of  lii.-i 
wife;  if,  therefore,  the  physician,  through  improper ciitg 
or  inattention,  prolongs  the  sickness  of  the  wife,  he  can 
be  held  to  respond  in  damages  to  the  hueband  for  the 
value  of  his  wife's  society  and  services  during  gneh  pcri- 

*  Stmtg,  ela,  Vf.  Htmi«ke*'per  tt  aJ.,  VO  il<t.,  l&i,  1«  All.  Rop.,  XHi. 
U)  neceuitj  of  s«cann|>  unment  Iwrorn  opernting,  wo po*l,  p.  St:i. 
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(hI  of  priiLonguil  sicknytw.  also  for  llie  exiiense  of  tarin 
fi>r  hor  during  this  jicricHl.* 

And,  finally,  when  the  wife  dies,  the  husband  is  en- 
titled to  have  her  body  in  the  condition  in  which  the 
hreAth  leaves  it  for  the  purposw  of  interment.     ShoiilJ, 
the  physician  violate  this  right  and  perform  an  antopaiT 
upon  the  body  without  the  consent  of  the  husband,  it 
Beenia  well  settled  that  he  can  be  held  to  reapond  in. 
damagcfl  to  the  husband;  the  amount  of  damages  would 
be  assessed  by  the  jury,  and  the  principal  element  upon 
which  it  would  be  based  would  bo  the  injury  to  the  hus- 
band's fpelinjis.f 

This  right  to  the  body  ol  the  deceased  ia  primarily 
in  the  surviriBg  husband  or  wife ;  if  there  is  no  surrit- 
ing  hustmiul  nr  wife  it  is  in  the  next  of  kin.I 

Thus  a  father  who  places  his  child  to  the  care  of  a 
phyaician  has  the  right  to  immediate  possession  of  the 
body  upon  the  child's  death,  and  can  maintain  an  action 
agiiinst  till!  pFiysictiin  for  avy  violation  of  this  right.' 

This  proposition  is,  of  course,  to  be  understood  with 
the  qualification  that,  where  the  circumBtancea  of  the 
death  are  such  as  to  render  a  coroner's  inquest  necessary, 

*  NLion  V*.  Ludlaia,  St)  ]IL  App.,  273;  Stone  m.  Evnks,  82  Uinn^ 
S4tt.  ^ON.  W,,  Uil. 

f  Foley  i-».  Plielps,  S7  N,  Y.  Supp.,  471, 1  App.  DIf.,  BSl. 

t  Liiwuii  M.  Cliiiae,  17  Minn,,  S07.  .For  l«w  respecting  tho  ri^t  to 
pfrfonn  nn  aninpny,  bco/ww*,  p.  81ft. 

•*  Bnrne;  vn.  GhLldren's  Hospitol,  I&O  Moai.,  K7,  47  K.  B.  Ofip.,  401. 
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the  physician,  who  pcrfonna  the  autopBy  rmder  the  coro- 
ner's orders  is  protected  in  90  doing  if  he  treats  the  body 
with  ordinary  decency  and  does  not  wantonly  or  unne- 
ec8sarily  disfiguro  it.* 

Sig^ht  of  Third  Fartlss  Generally. — It  ha»  L>ceti  ob- 
served that  thu  doctor'a  ilutv  ruiiuirny  Idni  to  ttumetimiis 
destroy  property  which  is  infected  with  any  contajjioua 
disease;  but  when  such  property  betonge  to  third  par- 
ties, have  they  any  reeouiije  againat  the  physician  who 
ordered  its  destruction  ? 

A  owe  occurred  in  Mfline  in  1874  f  in  which  the 
owner  of  a  house  in  which  small-pox  patients  had  been, 
sued  the  physician  for  ordering  the  paper  removed  from 
the  wall,  the  plaintiff  claiming  that  its  removal  was 
not  necessary  to  properly  disinfect.  The  trial  court  gave 
the  plaintiff  a  judgment  of  thirty-five  dollars  against 
the  physician,  but  the  supreme  court  sent  the  ease  back 
with  an  opinion  of  law  which  relieved  the  physician 
from  all  liability  in  the  premises.  In  this  case  the  court, 
epeaking  through  Justice  Walton,  said:  "When  the 
Bmall-pox  or  any  other  contagious  disease  exists  in  any 
town  or  city  the  law  demands  the  ntmoet  vigilance  to 
prevent  its  spread.  .  .  . 

"  To  accomplish  this  object,  persons  may  be  seized 
and  restrained  of  their  liberty  or  ordered  to  leave  the 
State;  private  houses  may  be  converted  into  hospitals 

*  Yonng  *•«.  nfillepw  of  P.  nml  S  ,  SI  MJ.,  368,  83  All.  Bep.,  ITl. 
f  8»tey  vt.  Problo,  64  He  ,  130. 
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find  made  subject  to  hospitiil  regulations;  baildings  ma} 
be  broken  open  and  iufueted  articlos  seized  and  de-j 
Klroji^d,  iind  many  other  tilings  done  which,  under  ordi- 
nary circumstances,  would  be  ctmeidered  a  gross  outragft 
npcn  the  rights  of  persons  and  property.  This  k  allowed 
upon  the  same  principle  that  houses  are  allowed  to  be 
torn  down  to  stop  a  conflagration.  Solus  popuU  est  «*- 
prema  lex — the  safety  of  the  people  is  the  supreme  lav 
— is  the  governing  principle  in  this  case. 

"  Where  the  pubfic  health  and  human  life  are  con- 
cerned the  law  requires  the  higheat  degree  of  care.  It' 
will  not  allow  of  experiments  to  see  if  a  less  degree  of, 
care  will  not  answer.  The  keeper  of  a  furioua  dog  or 
mad  bull  is  not  allowed  to  let  them  go  at  large  to  sec 
whether  they  will  bite  or  gore  hie  neighbor's  children 
.  .  .  nor  18  one  using  a  steam  engine  to  see  how  much 
steam  he  can  possibly  put  on  without  bursting  the  boiler. 
No  more  are  those  in  charge  of  emall-pox  patients  al- 
lowed to  experiment  to  see  how  little  eleaneing  will  an- 
swer;  how  much  paper  Bpit  upon  and  bedaubed  with 
small-pox  virus  it  will  do  to  leave  upon  the  walls  of  the 
rooms  where  the  patients  have  been  confined.  The  law 
will  not  tolerate  such  experiments.  It  demands  the  ex- 
ercise of  all  possible  care.  In  all  casea  of  doubt  the  safest 
course  should  be  pursued,  remembering  that  it  is  in- 
finitely better  to  do  too  much  than  to  run  the  risk  of 
doin"  too  little.'* 
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It  will  seem  conclusive  after  ruadiiig  this  forcible 
opinion  tbat  tliird  imrttea  have  no  right  whatever  to  in- 
*t!»"fere  with  the  physician  in  taking  such  reasonable 
stops  as  he  deems  jieccsaary  for  perfect  disiDfectioD,  and 
that  he  can  only  be  held  responsible  for  or  restrained 
frotn  wholly  unnecessary  or  willful  destruction. 

A  peculiar  case  toucliing  the  liability  of  a  physician 
to  a  third  party  recently  urnsG  in  Mnasachusettfl.     A 
physician  Wtts  cmploycil  by  a  father  lo  examine  a  young 
Hian,  who  waa  engaged  to  be  married  to  his  daughter,  to 
determine  whether  or  not  he  was  ailected  with  a  venereal 
disease.    Tiie  youug  man  had  accidentally  injured  him- 
wlf,  and  the  phvaiciait,  after  making  the  examination, 
reported  that  ho  waa  suffering  from  gonorrha^a,  by  vir- 
tue o£  which  etatcment  the  engagement  waa  broken  off. 
The  injured  man  sued  the  physician,  and  the  bu- 
Jfeme  court  held  that  if  he  did  not  possess  ordinary 
'•fill  and  learning,  and  use  ordinary  diligence  and  care 
'"     their  exercise,  he  wa&  liable   to   the  plaintiff,  and 
"■^t  tho  breaking  of  tho  plalntilT's  marriage  engage- 
™**^t  in  coHBoquence  of  the  wrong  diagnoeis  was  not  too 
™*^ote  a  damage  to  sustain  the  action.*    Whether  or  not 
"^   did  possess  ordinary  skill  and  learning  and  exerctfie 
P'*^per  care  and  skill  in  conducting  the  examination, 
was  a  question  for  the  ]ury  to  determine  from  the  evi- 
*^oe  adduced  at  the  trial. 

*  nniriwtt  tv.  riiinpton,  Ifi6  Masrf.   ni\  44  N.  E.  Bcp.,  903. 
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BI03IT  TO  COMPCNSATION. 


Bight  TTBnally  Founded  upon  Implied  Contract  of 
Patient.— It  has  hvfa  olisorved  tliat  a  paLit-nt  impliedly 
contracts  with  a  physician,  when  he  engages  his  serv- 
ices or  when  he  rcccivee  the  physician's  profi3ssioiial 
attention,  that  he  will  make  a  reasonable  and  proper 
compeneation  therefor.  The  right  of  the  physician  to 
bis  fee  is  probably  governed  in  nineteen  out  of  twenty 
casDs  by  this  imiilied  contract.  Occasionally,  however, 
there  is  a  epeeifll  contract  Buperscding  the  one  implied 
by  law,  and,  prohahly  with  still  greater  fref|neney, 
tJiere  are  peculiar  circuinfitances  attending  the  case 
which  materially  affect  the  contract  as  ordinarily  im- 
plied. The  implied  promise  of  payment  may  arise  from 
either  one  of  two  cireamstances :  First,  from  the  em- 
pIo\'mcnt  of  the  phTsieian  to  attend  the  patient,  or 
Beeond,  from  the  mere  attendance  of  the  physician  and 
the  aeep-plance  of  his  services,  even  though  he  is  not 
e.\prosBly  employed. 

Prom  the  fact  that  the  mere  employment  of  the 

phj-sicinn  creates  a  lifibiHty  for  the  payment  of  his  fee, 
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it  follows  that  if  a  physician  is  sent  for  to  attend  a 
certain  paHent,  and  upon  promptly  reaponding  to  the 
call  the  physician  13  informetl  that  another  physician 
is  in  attendance,  or  that  the  trouble  is  passed,  or  that 
for  any  other  reason  his  services  are  not  requirodj  he 
wiil,  nevertheless,  be  entitled  ti>  the  ordinary  and  rea- 
sonable compenBatioa  for  making  the  call.* 

The  mere  acceptance  of  the  services  of  a  physician 
being  sufficient  to  bind  the  patient  to  pay  therefor  is 
another  sufikicnt  reason  for  the  rule  of  law  heretofore 
observed,  that  the  physician  is  entitled  to  compenafition 
not  only  for  the  fii-st  visit  ma^e  at  the  patient's  express 
request,  but  also  for  all  anii^cquent  visits  which  the  pa- 
tient's condition  retimres. 

Eig-ht  to  Compensation  for  Services  of  Student. — 
The  physician  is  entitled  to  a  fee  for  services  rendered  hy 
Students  who  attend  upon  his  patients  under  his  direc- 
tions, and  the  fact  that  such  students  are  not  legally 
qaalificd  to  practise  motiictne  and  eiirg-ery  in  their  own 
names  and  collect  fees  for  such  services  does  not  affect 
this  rightf  And  so,  where  a  physician  employs  another 
physician  to  nssist  him,  ho  is  entitled  to  recover  for  the 
aenriecs  of  such  aasistont-J 

•  8m  llardctt  iw.  Spurkraao. «6  Mo,  l»fi;  Wheaili?  w.  €ily  of  CriT- 
iiiRtoiV  II  Bu»h,  18. 

i  Tooiilo  w.  Monro*,  4  WcmWl,  20ft. 

t  Jiy  County  Cuiumiss.  vh.  BrawingloD,  V4  led  ,-7. 
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Kight  of  Irregolar  Fraotitionen  to  Recover  Fees. 

One  practieiiig  an  irregular  brandi  of  medicine,  suo-J"* 
SB  CbristiaB  Science,  epi ritualism,  or  tlie  like,  if  do^ 
prohibited  so  to  do  by  the  law  of  hia  State,  is  entitlcA 
to  fees  for  such  senncee.      Tn  the  Mse  of  Wheeler  cs- 
Sawyer,  the  df-fpiiBe  intcrpoflccl  was  "  that  the  Bo-callwt* 
'Christian  Science'  is  a  d«tliision;  that  ita  principle* 
and  methodfl  are  absurd ;  that  ita  professors  are  charln- 
tana;  that  no  patient  can  possibly  bo  benefited  by  their 
treatment."    The  court  said,  "  We  think  tluB  all  im- 
material.    We    are  not    required    h(^re   to   investigate 
*  Christian   Science.'      The   patient   choac    that   treat- 
ment, and  received  Jt,  and  promised  to  pay  for  it.    There 
IB  nothing  unlawful  of  immoral  in  such  a  eontract.    Its 
wisdom  or  folly  is  for  the  parties,  not  the  eoart,  to  tin* 
temiine."  • 

Tlie  question  whether  or  not  a  physician  who  has 
not  fully  complied  with  the  requirements  of  the  law  can 
recover  haa  fees  ia  treated  at  length  in  the  following 
chapter. 

Sunday  Contracts  VaKd. — The  contract  of  the  physi- 
ciap  being  construed  to  be  one  of  necessity  and  charity, 
cornea  within  the  exception  provided  for  by  the  statutcB, 
which  declare  all  work  done  and  contrapts  entered  into 

•  Whraler  tv.  Sawyer  <Me.>,  IS  A.  Rep.,  B7,  0  N.  Eng.  Rep.,  SS8. 
e«e,  licwBTer,  p,  86. 
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tin  Sunday  to  be  imlawfi]!,  and  ttereforc  the  physician 
i»  entitled  to  his  regular  fees  for  medical  services  ren- 
dered on  that  day.* 

Amoimt  OT  Eate  of  Fee  Colleotible. — The  amount 
>^f  fee  to  which  a  physician  is  untitled  is  not  a  questioa 
°^  lar,  but  is  rather  one  of  fuel,  iiud  is  determined  bjr 
the  diatoms  of  the  locality  and  by  the  circumstances  of 
tbe  particular  case.  In  many  localities  one  dollar  is  the 
J^STlar  fee  for  making  an  ordinary  day  call,  and  in  such 
looahties  the  physician  would  not  be  entitled  to  collect  a 
larger  fee  for  an  ordinary  day  visit  without  a  special  un- 
dej-stiuuling,  for  customs  of  this  sort  may  assume  the 
force  and  effect  of  unwritten  laws;  in  other  localilica 
custom  allows  a  larger  fee.  It  is  presumed,  however,  that 
the  rate  of  fees  is  based  upon  the  condition  existing  in 
^^  particular  locality,  and  that  a  careful  examination 
""•i  coniparison  of  the  rates  of  fees  and  of  the  conditions 
"'  their  respective  localities  will  show  a  wise  and  equita- 
"'o  adjustment  of  the  question  throughout  the  country. 
"*i  at  constitutes  a  visit  may  also  be  regulatefl  by  custom. 
"  a  visit  is  required  to  be  prolonged  beyond  a  certain 
Fl'iofl,  custom  may  eatnbiish  the  practice  of  charging 
extj-a  for  a]]  -time  expended  beyond  the  limit  fixed,  or 
*  physician  may  establish  such  a  custom  for  himself 

*  Bmtth  m.  Watson,  l4Vt.,S32;  Aidrichwr.  Bliwkatonc,  l28MK£<a., 
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by  gencrully  announcing  it  among  hia  patients.     Hi 
right  to  the  aildt'd  cumptiDsatJua  would  at  first,  bowev 
be  dependent  upon  the  anuouaceRicut  of  his  speci 
terms  to  the  particular  patient,  and  this  annoonccmcn 
would,  if  acted  upon,  be  equivalent  to  a  special  c-untrm 
for  such  incri'nsed  fi^e.     Hiit  after  the  custom  becama 
generally  knoivn  and  recognized  no  special  notice  would, 
be  requinnl  to  fix  the  liability  upon  the  patient. 

The  fetis  for  performing  operations  arc  also  BQbjec^j 
to  a  certain  extent,  to  customs;  there  arc,  however, 
many  oporationa  of  an  unusual  character  wliich  from 
the  nature  of  the  case  can  not  be  provided  for  by  coa* 
toms.  Many  operations  being  of  a  difficult  character, 
it  becomes  advisable  often  to  acquire  the  services  of  ft. 
surgeon  si>ecially  skilled  in  that  line  of  work,  or  specialty' 
qualified  to  perform  the  particular  claaa  or  kind  of 
operBtion.  The  Bervices  of  sucli  men  are  not,  and  can  not 
be,  Bubject  to  the  customs  pre&criblng  the  rate  of  fco 
in  the  particular  locality  in  which  the  services  happen  to 
be  rendered.  Also,  a  physician  who  is  called  from  a  dia- 
iuBce  because  of  his  special  fitneai;,  or  for  other  reasons, 
may  collect  for  such  services,  basing  the  amount  of  hiB 
fee  upon  the  rate  customnrily  chargod  hy  him  and  not 
upon  the  rates  charged  at  the  place  where  he  visits  th?- 
patient. 

Where,  however,  o  physician  is  called  from  a  distance 
to  see  a  person  cither  on  business  or  social  matters. 
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while  there  ettcods  Iiim  profeeEionally,  lie  is  not  en- 
titled (c  th«  same  ijompvusation  as  though  ho  were  sum- 
moned to  attend  him  profcasionally;  m  tbe  latter  c&ae 
ho  wonld  be  entitled  to  a  greater  compensation  based 
upon  tlie  losa  or  abandoument  of  home  practice,  while 
in  tlie  former  case  he  would  merely  be  entitled  to  a 
com|ien8ation  for  the  time  epcut  in  attending  the  sick 
person  professionally,  and  pcHiaps  for  the  expenaos  of 
the  trip.  The  allowance  or  disallowance  of  the  last 
ilem  would  depend  very  much  upon  tliu  circumstances 
of  the  case.' 

Upon  llie  tame  principle  it  has  been  held  that  whore 
a  physician  lives  at  liis  brother's  house  as  a  member  of 
the  family,  he  is  not  entitled  to  compensation  for  un- 
iiitemipted  medical  attendance  and  services  during  the 
entire  time  of  the  bi-othor'a  eicknoss.  In  this  case  Jus- 
tice nanna  said:  "  The  testimony  shows  that  the  claim- 
™t,  while  be  attended  hia  brother,  the  decedent,  did 
nut  devote  all  hia  time  and  attention  to  his  patient,  but 
uiat  he  ncted  as  a  member  of  the  family,  sleeping  and 
taking  hia  meals  in  the  house,  going  out  and  retum- 
"^at  Ids  pleasure;  and  though,  no  doubt,  he  rendered 
™Wy  Itind,  thoughtful,  and  affectionate  attentions  to 
"■''*  suffering  brother,  yet  they  formed  no  part  of  hia 
Antics  nt,  a  physician,  and  can  not  after  the  death  of  that 

'  Suiconsion  of  I>icVi>3r,  41  Ln.  Ami.,  tOlO,  ft  So.  Rep.,  798. 
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brother  be  mado  the  ba<;is  of  pecuniary  compensation 
The  moBt  the  claimant  is  euULttsd  to  ie  to  be  paid  fur 
the  profcssiunal  vi&H»  made,  and  the  nuiubur  oX  uperu-' 
tionii  perCormed  by  him,  at  the  usual  rate  of  practising 
phy&iciaii;!."  * 

The  supreme  court  of  Louisiana  h&e  held  tliat  a 
physician's  charges  against  an  estate  lor  servicer  ren- 
dered to  the  deceased  arc  not  to  be  based  entirely  upoa 
the  phjsiciau'a  akill  and  the  character  of  the  servioca,, 
but  tlint  Llie  ability  oi  the  (Jt'tatu  to  pay  tar  Hueh  MTvices 
should  be  considered  in  determining  the  aniQunt  of  the 
foe.  In  this  ca&o  the  deceased  had  stricturo  of  tho 
UL'sophajs'^us,  probably  cancerous  in  its  nature,  lie  could 
not  be  fed  through  the  nioutjh  and  artificial  means  had 
to  be  resorted  to.  The  purpose  was  for  a  time  accom- 
plishcd  by  inaerting  a  flexible  tube  thmuj^h  which 
liquid  nourishment  was  given  him,  bnt  this  means  soon 
failed,  the  stricture  becoming  complete  and  rigid.  Th' 
physician  then  resorted  to  the  operation  of  gastrotomy, 
after  which  the  patient  survived  twenty-one  days,  hav- 
ing  been  under  tlie  care  of  the  physician  for  a  period 
of  «ixty  days.  The  physician  rendered  a  bill  of  $2,500. 
The  supreme  conrt.  in  considering  the  amount  of  the 
fee,  said :  "  The  phyBician  should  be  paid,  but  the  charge 
is  disproportionate  to  the  man's  estate  and  conditio^ 
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in  lifu.    His  estate  is  inventoried  at  $8,705.    TIlc  lower 
vxiuii  allowuil  $.'i«0.     We  iucruase  it  to  $1,000.* 

A  case  is  reported  in  tbo  Pacific  Hacord  of  Medicine 
And  Surtjery  f  jn  which  not  onlv  tlie  eliaratter  of  tlte 
operation  performed,  but  the  mling  of  the  court  upon 
the  effect  of  the  value  of  the  patient's  estate  upon  the 
ajnount  of  fees  recovernble  therefor,  are  fttrikingly  simi- 
Ur  to  those  in  the  above  case.  Here  an  operation  of 
gaatrotoray  was  perforniod  upon  a  patient  who  was  sev- 
enly.iivo  years  of  age,  and  whn  wtia  ail^icted  witli  cancer 
nf  the  CHsophagUB.  The  physician  charged  $1,.'S00  (or 
tile  operation,  $100  each  (or  iiiglit  detentionB,  and  $100 
ewih  for  visits,  his  bill  ainoimling  iu  all  to  $9,300. 
tpor  trial,  the  physieian's  lawyer,  aj^ainst  the  strenu- 
ous objection  of  the  defendants,  intrcRluced  in  cvi- 
(lence  the  inventory  of  the  deocdent'B  estate,  show- 
ing it  to  he  appraised  at  $250,000.  The  only  (|ue»tion 
invnlv&d  in  the  trial  wrm  thf  one  of  llie  amount  to  which 
III'-  plaintilT  was  entitled,  the  executors  having  previous 
to  the  trial  offered  to  pay  $2,750  in  full  of  the  claim, 
Mii  the  plninliff  having  ofTerod  to  accept  $4,000.  The 
'^'^1  judge,  after  instructing  the  jury  at  some  length 
upon  the  conditlonti  tliey  were  to  rcLtard  and  the  effect 
they  were  to  give  tho  evidence  of  the  experts  in  fixing 

■^MrnowBkl  tr«.  SnceoFsion  of  Zever,  3n  La.  Ann.,  79B. 
+  'VyJ(.  Recvni  »/  Mtdirlnt  u«J  Suryery,  A[iiil  10,  1800,  p.  2&8. 
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the  amount  of  the  fees,  r«ferred  to  the  Importance 
which  should  bo  attaehcd  to  the  vuluc  of  tho  jiatieat's 
estate  in  tho  following  words: 

"  While  you  may  take  into  coiieidnnitinn,  id  estiraat- 
isg  the  value  of  the  plaiiitilT's  sciviccs,  nil  tlic  cirouni- 
stauciis  surrounding  such  services,  the  time  consumed 
in  the  operatiou  and  in  atti^adance  upon  Mr.  Cioldberg, 
the  rosponaibilUy  involved  in  the  operation,  and  in  this 
connection  you  may  consider  the  tinaneifll  situation  of 
the  patient  and  the  value  of  his  estate,  the  reputation 
and  skill  of  the:  plaintiff,  as  well  aa  the  income  which 
he  derives  from  his  practiccj  the  number  of  visits  and 
duration  as  well  as  the  loss  of  tiniB  incurred  by  the 
plaiutiii  in  traveling  back  and  forth,  the  naturu  aud 
extent  of  the  services,  and  the  bcncilt  to  the  deccatK»l, 
yet  this  does  not  mean  that  you  may  arlitrarUy  fix  any 
eum  you  may  see  fit  an  tiie  amount  to  be  recovered  by 
the  plflintiff  in  this  case.  He  is  entitled  to  recover  only 
such  a  sum  aa  will  be  a  reasonable  compensation  for  his 
Bervicea  rendered  the  decedent  considering  all  the  cir- 
cumsianceB.  The  doctrine  known  to  maritime  law  as 
Bftlvagfi  does  not  apply  to  eawB  like  the  one  at  bar. 
That  ib  to  Biiy.  while  you  may  take  into  consideration 
the  value  of  the  estate  an  one  of  the  clcmcBtH  to  deter- 
mine the  value  of  plaintiff's  services,  yet  that  element 
is  not  controlling.  In  other  words,  the  plaintiff  is  only 
entitled  to  rocyver  the  reasonable  value  of  his  services 
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rendered  to  tlic  decedent  prior  to  biti  death,  and  for  the 
purpose  of  fixing  and  determining  siicli  valuR  jtiu  havB 
the  right  to  take  into  cotisi deration  the  other  elements 
mentioned/' 

With  these  instructions  tlie  jury  rt-tired  «in!  re- 
lumed with  a  verdict  for  the  plaintiff  of  $0,500,  which 
ilamizcd,  amountod  to  $1,500  for  the  operation  and  $00 
each  for  the  visits. 

Courts  have,  however,  repeatedly  hold  that  the  rate  of 
fwis  ohflrgeable  by  physipiflns  is  in  no  way  affected  or 
altered  by  the  financial  circumstanwa  of  the  patient. 
This  is  probably  the  law  as  applied  in  suits  between 
physician  and  patient,  but  when  the  claim  ia  being  en- 
loTceti  against  the  estate  of  a  deceased  patient,  bb  in 
tbc  above  ca^cs,  then  the  eourt  may  bo  more  diaposed  to 
follow  tbem  88  precwdente. 

A  recent  case  which  may  well  illiiHfrnle  the  impoa- 
aliility  of  laying  down  a  fitted  rule  for  the  regulation 
of  professional  fees  in  surgical  cases,  or  cases  requiring 
Mufflial  or  peculiar  skill  and  ability,  is  that  of  Heintz 
w.  Cooper.*  In  this  caw,  the  patient  bad  sustained  a 
compound  fracture  of  the  leg  and  dislocation  of  the 
"oltfe  joint.  Both  bmu«i  were  brnki'U  and  protruded 
*'>'Migh  the  flesh,  and  &i.-s  or  seven  pieces  of  the  bone 
*^  removed.     The  pbyeician's   serricca  commenced 

*  HmU  M.  CwjNir,  47  Poc.  Itep.,  3G0  (Col.). 
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July  12th  and  contiaued  through  until  October  13th 
following,  during  which  time  plaintiff  testified  he  made 
about  two  hundred  visits  and  about  geventy  of  these 
were  for  the  purpose  of  dressing  the  wound;  that  five 
dollars  to  tt;a  dollars  a  visit  when  the  wound  was  dri;sti«d, 
and  two  dollars  and  fifty  cents  a  visit  for  all  other  Ti^its, 
was  a  reasonable  charge;  and  that  for  reducing  a  com- 
pound fracture  of  the  leg,  two  hundred  and  fifty  dollars 
to  five  hundred  dollars  was  a  reasonable  compensation. 
On  the  other  hand,  the  professional  evidence  iotroduced 
by  the  defendant  was  that  five  hundred  doUara  was  a 
reasonable  compensation  for  all  services  rendered  in 
the  case.  The  jui-y  returned  a  verdict  for  seven  hun- 
dred and  fifty  dollars.  Upon  the  appeal  of  this  case. 
Justice  ITaynes  said;  "It  appeared,  however,  that  in  no 
case  in  Monterey  County  within  the  knowledge  of  the 
medical  witnesses  had  so  large  fees,  in  the  aggregate, 
been  paid  in  case  of  compound  fracture,  though  in  none 
of  the  instances  mentioned  was  the  character  of  the 
fracture  or  the  number  of  visits  stated;  and  it  is  now 
contended  on  behalf  of  appellant  (the  patient)  that 
the  prices  eo  paid  in  those  other  cases  in  that  county 
determine  what  is  a  leasouable  compeuBation  for  pluin- 
iiS.'&  services  in  this  case,  or,  as  counsel  stated  it,  'the 
usual  price  at  the  time  and  place  of  performance  is  the 
rule.*  The  ca&os  cUed  in  support  of  this  proposition 
relate  to  ordinary  services,  as  to  which  there  is  a  reason- 
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ably  imiform  established  rate  of  compGnsatioii,  and 
not  to  profeseioual  eer^icta,  wLt;r«  the  skill  and  learning 
of  the  person,  as  well  as  the  aliuoat  infirite  variety 
in  the  character  and  circumstances  of  the  subject 
upon  which  he  devotes  hie  eemces,  precludes  the 
F^tablighment  of  any  iixcd  rate  of  compensation 
which  could  be  applied  to  more  than  a  very  re- 
itnoted  class  of  cases  and  the  more  conimQu  claut)  of 
wrviceB." 

In  short,  the  amount  of  the  fee  which  a  physician 
end  surgeon  ie  entitled  to  charge  is  governed,  in  the 
rase  of  ordinary  and  usual  services,  by  the  generally 
ieco((mzed  customs  prevailing  at  the  time  and  place 
wliE!pe  the  servicGS  are  rendered,  or,  if  he  is  called  from  a 
distance  to  perform  such  services,  then  by  the  cus- 
tom prevailing'  in  his  locality.  But  in  caae  of  unusual 
"f  peculiar  eervices  no  such  general  custom  will  rule; 
s"  of  the  attendant  circum stances  must  be  taken  into 
Eons,iileration  and  a  fair  and  equitable  amount  thereby 
meniiined  upon.  A  more  definite  and  certain  rule 
than  the  above  can  not  be  well  given. 

ConBoItant's  Tee. — In  ease  of  coniBultation..  the  cub- 
^  anems  so  well  established,  that  the  patient  will  pay 
•he  fee  of  the  consultant,  that  an  agreement  between  the 
potient  and  attending  physician  that  the  physician  will 
P^y  the  consultant's  fees  does  not  release  the  patient 
iroia  paying  such  fcea  unless  the  consultant  is   in- 
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formt^Q  (j[  such  arrangeiuent  beXore  the  services  are 
rendered.* 

Where,  however,  an  attending  physician  takes  an- 
other physician  to  a  patient's  house  to  convince  the  pa- 
tient that  he  is  doing  all  that  can  be  done,  and  the 
physician  so  called  in  doea  nothing  whatever  for  the 
patient,  and  is  not,  in  fact,  cjtlled  in  at  the  patient's 
instance  or  request,  the  patient  is  under  no  obliga- 
tion L"  jjjiy  hira  anytliiiig.t  Nor  dooK  it.  iicoussarily 
follow  where  a  patient  employs  two  phyBicians,  who, 
in  fact,  meet  at  hia  bedside  at  each  call,  that  each 
meeting  will  rank  as  a  consultation.  In  the  matter  of 
SuccGseinn  nf  Duclos,  the  court  said:  "As  to  the  pre- 
tension that,  from  the  moment  more  than  one  physician 
IB  called  in,  and  attends  rej^ilarly  upon  a  case,  every 
visit  made  by  every  physician  employed  takes  rank  as 
a  consultation,  it  can  not  be  listened  to,  even  supposing 
that  *he  visits  are  made  at  the  eame  hour,  so  that  the 
phvBicians  actually  meet  at  the  pnticnfa  bedside.  The 
difference  of  the  charge  for  what  is  technically  styled 
a  consultation,  and  for  8  simple  visit,  would  make  H 
ruinous  to  most  patients  and  unreasonably  onerous  to 
all,  to  avail  themselves  of  the  lights  of  more  than  one  of 

the  faciiltj'  in  limp  nf  need."  J 

I 

•  R^irltoii !.».  JoIinKon,  10  In.,  84;  Oarrej  m.  Rtadlor,  B7  Win.,  tllS. 
Bm  p.  7T, 

I  «i-liradpr  f«.  iloorcr,  ST  In.  6r\-l,  H  N.  W.  Rep ,  483. 

t  Sui'CGB^ifjn  of  Dudo^,  1 1  La.  Ann.,  iOe. 
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Tailnre  to  Benefit  Patient  no  Bar  to  Secovei?  of 
Compensation. — A  consiJcnUion  of  tboso  thiiigs  which 
may  be  urged  as  defeating  the  right  of  the  physician  to 
compensation  brings  us  first  to  the  effect  of  the  failure 
by  the  physician  to  benefit  hia  patient.    The  contract 
of  the  physician  that  lie  is  possessed  of  ordinary  skill 
and  knowledge,  and  will  use  duo  caro  and  diligence  in 
eiercising  them,  does  not  guarantee  his  ahility  to  effect 
»  cure  in  all  easesj  nor  indeed  is  it  an  assuranee  that 
Ills  een'iccs  will  even  he  beiieJiiL'ial.     If,  therefore,  the 
test  of  a  successful  treatniuut  is  to  be  considered  a  pro- 
requisite  to  the  physician's  right  to  recover  for  such 
Bcrvires,  it  is  patent  that  a  new  roqnirernent  la  inter- 
jxasetl  by  the  law.    This,  hoiFcvcr,  is  not  the  case;  it  hn3 
l>een  laid  down  as  law  that  if  the  physician  possesses 
nrdinary  knowledge  and  skill  and  uses  reasonable  and 
iIku  care  in  their  eiercise,  he  does  all  the  law  requires 
•■I'liim;  (bis  proposition  is  correct,  and  is  therefore  ap- 
plied as  a  test  of  the  physician's  right  to  recoTer  regard- 
lesE  of  the  benefit  or  injury  following  hia  trcntmcnt. 
The  court  well  stated  the  law  in  a  Pennsylvania  case 
•"  the  following  words:  "The  fact  that  a  professional 
nian  (loea  not  succeed  in  accompIishLnn;  thjit  for  which 
"S  i*  employed,  can  not  aitect  his  right  to  recover  for 
'*'^cea  rendered,  unless  actual  want  of  skill  be  spe- 
f^Iieally  sbown."  • 

•  Toedman  M.  LoowcDgrund  (Pa.),  2  W.  N.  C,  272. 
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lUuBtrationa. — Whether  or  iiot  a  physician  has  com- 
plied with  the  rcquirementa  of  the  law  in  a  given  case 
is  a  question  of  fact  to  be  determined  by  the  jury  by 
the  aid  of  expert  evidence.  In  a  recent  llliuoia  case 
the  evidence  showed  that  the  patient  was  thro^wn  from 
his  buggy  and  hia  left  shoulder  joint  dislocated  by  the 
fall.  On  the  following  day  he  called  upon  the  doctor, 
who,  the  evidence  tends  to  sliow,  pro|}erly  rcducoil  the 
dislocation.  In  three  or  four  days  he  called  again,  ac- 
cording to  the  physician's  iiistructiona,aud  the  shoulder 
appeared  to  be  doing  well.  The  patient  was  not  again 
seen  by  the  physician  for  about  forty-five  days,  when 
the  shonldcT  was  found  to  be  in  an  ankylosed  condition, 
and  unable  to  be  moved.  Ou  the  following  day  the  pa- 
tient returned  to  the  doctor's  ofllec  by  appointment;  tlio 
doctor  administered  anaesthetics  to  him  and  proceeded  to 
break  up  the  adheaions,  but  in  doing  so  ruptured  the 
axillary  artery.  The  next  day  the  physician  and  patient 
went  to  Chicago,  whrare  an  eminent  surgeon  performed 
&  surgical  opcralion  on  him.  lie  cut  down  upon  the 
blood-vesBcl,  cleaned  out  the  cavity,  which  was  filled 
with  blood  elot,  soupht  out  the  bleeding  vessel,  tied  it, 
eewed  up  the  wound,  and  dressed  it.  He  testified  that 
the  head  of  the  humerus  was  in  the  socket  where  it 
belonged.  Tlie  patient  never  fully  recovered  from  the 
injury,  and,  as  tho  evidence  tends  to  show,  his  arm  is 
Btiff  and  the  humerus  ont  of  place. 
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The  physician  brought  suit  to  recover  bis  fee,  luid 
tlie  patient  contested  it  on  the  ground  that  the  disloca- 
tion was  never  in  the  first  inatauoe  reduced,  and  that 
catiBcd  the  ankylosis  and  tlie  nectiseity  of  breaking  up 
tbe  adhesions  from  which  the  gubsequent  trouble  re- 
eulted.  The  patient  aiso  coatcuded  that  if  the  shoulder 
had  been  properly  reduced  in  the  first  inatance,  and 
anlcylosia  had  set  in,  it  was  not  proper  practice  to 
break  up  the  adhcsiona;  that  he  would  have  got  proper 
motion  in  the  lapse  of  time  without  it.  The  doc- 
tor introduced  the  evidence  of  eoveral  of  the  most  enii- 
ueQt  physicians  o£  Chicago,  who  gave  their  opinion  that 
tlie  treatment  of  the  patient's  wound  was  good  practice 
at  every  step.  Upon  the  advisability  of  breaking  up  the 
"dhesions,  one  physicinn  testified  as  an  export  witness  a3 
follows:  "Patients  don't  always  get  the  benefits  that 
*©  hope  they  will  get  in  cases,  where  the  shoulder  has 
"S^n  dislocated,  but  that  advice  waa  such  as  a  surgeon 
"*  ^od  practice  would  give  under  the  circumstances." 

The  evidence  also  tended  to  show  that  the  surffical 
^Peiation  necessitated  by  the  rupture  of  the  asilbry 
"^CTV  was  the  probable  cause  of  the  shoulder  becoming 
sgain  dislocated. 

The  jury  concluded  from  the  evidence  that  the  physi- 
*^aB  had  treated  the  patient'3  shoulder  in  a  reasonably 
ftsillful  manner  according  to  the  practice  of  surgeons. 

tnH  accordingly  gave  him  a  verdict.     The  appellate 
n 
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coMTt  sustained  the  verdict,  and,  in  commenttng  on  the 
caae^  Kaid :  "  A  physician  is  not  an  insurer  of  the  suc- 
cess of  his  treatment,  and  is  entitled  to  pa}r  for  his 

services  whether  he  succeeds  in  curing  his  patient  or 
not,  provided  ho  uses  the  skill  of  an  ordinarily  Bkiilful 
physician."  • 

In  a  Tennessee  case  of  some  years  ago  an  amputation 
was  performeU,  a  large  butcher  knife  nnd  a  carpeiiler's 
sash  saw  being  the  surgical  iuRtruniurits  used.  The  oper- 
ation, however,  appeared  to  have  been  well  performed, 
and  the  patient,  under  a  proper  treatment,  soon  recov- 
ered. The  reprertentfltive  of  the  patient  contested  the 
collection  of  the  physician's  fee  upon  several  grounds. 
The  court  lield  that  tlie  operation  Rcemcd  to  have  been 
performed  with  a  niasonabin  degree  of  skill,  and  accord- 
ingly Bustained  the  verdict  of  the  jury  giving  the  physi- 
cian his  fee.  The  supreme  court,  in  coimiienliDg  on  the 
cage,  Haiti :  "  It  certainly  rei|uirca  soiue  degree  of  skill  in 
anatomy  and  surgery  to  perform  aa  operation  of  the 
kind,  and  the  success  that  attended  it,  though  not  con- 
clusive, is  a  circumstance  from  which  the  skill  may  be 
inferred.  The  iDstmmentg  employed,  drawn  from  other 
vocations,  not  the  most  congenial  for  the  special  occa- 
sion, were  certainly  unusual  and  extraordinary  for  sueh 
a  purpose.    But  we  are  not  to  infer  from  this  circum- 
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stance  alone  that  the  surgeons  had  not  Bufficient  art  and 
ekiU  ID  the  u^e  of  them.  Boside^,  it  is  possible  that  the 
delay  ncceesary  to  procure  proper  instruments  might 
have  been  fatal  to  the  patient."  * 

It  does  not  necessarily  follow  that  a  physician  has 
failed  in  performing  bis  legal  duty  to  hia  patient,  and  is 
therefore  not  entitled  to  compensation,  because  he  has 
mistaken  the  nature  of  his  di&euse  and  treated  him  for 
an  ailment  from  which  he  is  not  auitering.  In  a  recent 
case  brought  in  New  Jersey  by  a  physician  to  recover 
a  fee,  the  defendant  interposed  the  defense  that  the 
phj'sician  had  prescribed  and  adminifitered  remedies  for 
a  disease  which  he  had  not.  The  trial  justice  instructed 
the  jury  that  this  Insistracnt  of  the  defendant,  even  if 
true,  would  not  prevent  a  recovery;  that  the  question 
was  whether  the  physician  exercised  proper  care  and 
BkiU  as  a  physician;  that  if  the  jury  should  conclude 
that  the  doctor  was  mistaken  in  the  nature  of  the  de- 
fendant's disease,  they  must  then  go  still  further,  and 
eay  that  a  want  of  care  and  skiU  was  exhibited.  If  no 
want  of  care  or  skill  appeared,  he  was  entitled  to  a  fair 
compensation,  although  he  fell  Into  a  mistake.  Thia  is 
undonhtedly  a  correct  statement  of  the  law,  and  in 
applying  it  to  a  given  case  it  remains  for  the  jury  to 
determine  whether  or  not,  as  a  matter  of  fact,  the  physi- 

•  Alder  vs.  Biickloy,  1  Swan  (Tonn,),  09. 
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dan  haa  failed  in  bringing  the  prop«r  amount  of  knowl- 
edge to  the  enso  or  in  exercising  a  reasonable  and  ordi- 
nary detrree  of  skill  and  care.* 

£Sect  of  Incompetency  or  Neglect  upon  Bight  to 
Kecover. -^Whether  a  phyfiieian'e  failure  to  posseaa  the 
proper  degree  of  karning  and  skill,  or  neglect  to  use 
proper  care  in  their  exercise,  does  ipso  facto  preclude 
him  from  all  right  to  compensation  is  a  question  upon 
which  there  is  a  direct  conflict  of  authority. 

The  courts  of  New  York  hold  that  Buch  fnilure  on 
the  part  of  the  pliysician  does  defeat  all  right  to  coro- 
penaation;  and  aa  a  corollary  to  this  proposition  they 
hold  that  a  judgment  obtained  in  a  suit  for  the  ralo* 
of  Berricea  in  a  given  case  conclueivelj  establishes  the 
propriety  of  Ibo  physician's,  treatment  in  that  caae,  and 
that  an  action  for  malpractice  can  not  afterward  be 
based  npon  the  Bame  eaae.f  The  Bupreme  court  oi 
Maine  expresses  itself  in  harmony  with  the  New  York 
courts  and  this  proposition  when  it  Bays :  "  The  same 
fncts  which  would  authorixe  a  recovery  for  malpractice 
wouIO  constitute  a  defense  in  a  snit  for  profeaaio: 
services ."  J 

In  B  later  case,  in  Wisconsin,  the  conrt  repudiates 


•  Sli  ua.  Wilbur,  19  N.  J.  L.,  085. 

f  Bclllu|!cr  V*.  Craigue,  SI  Serb.,  034;  Oatea  iw.  Pneton,  41  X.  Tt 
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thin  doctrine,  and  held  that  the  physician's  claim  for 

lees  and  the  patient's  claim  for  damages  resulting  from 

ina!|iraetice  were  two  separate  and  distinct  claims.* 

The  doctrine  laid  down  by  the  auprcme  court  of  Wis- 

wnsin  has  been  approved  and  followed  by  a  recent  case 

in  Iowa.    The  court  in  that  case  says :  "  It  does  not 

nftSBsarily  follow  that  because  a  physician  or  surgeon 

inay  be  guilty  of  negligence,  which  causes  some  incon- 

*^ucntial  or  inconsiderable  injury,  he  is  to  be  deprived 

"'  all  compensation  for  his  services  on  account  thereof. 

"Tiether  he  shall  lose  the  value  of  hia  services  depends 

"POn  the  amount  of  damages  suffered  by  reason  of  his 

^''glect  to  perform  his  duty.     No  penalty  beyond  the 

^ffiount  of  the  actual  damages  suGtained  is  to  be  visited 

"Pon  him  because  of  Ills  in?gli<;pnce  or  want  ni  skill."  \ 

The  latter  doctrine  is  thought  to  be  the  better  law, 

80^  the  Iowa  and  Wisconsin  cases  will  probably  be  fol- 

linved  as  precedents  by  the  courts  of  those  States  which 

^^  not  already  committed  to  the  contrary  doctrine. 

lights  under  Contract  "  Ko  Cure,  Ko  Pay," — The 
TOltract  of  "  no  core,  no  pay  "  is  probably  one  which  is 
Dot  very  frequently  entered  into  by  the  most  reputable 
class  of  the  medical  profession,  although  there  is,  at 
least,  no  legal  reason  why  it  should  reflect  any  suspi- 


•  Rfsse^uif  i«.  ByPM,  na  Win.,  flfii. 

t  Whitcael]  ri,.  Hill,  101  In.  638,  60  N.  W.  Rep.,  PM, 
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cioii  of  dificrcdit  upon  the  physician  who  is  a  party  to  it. 
When  a  pliyeiciaa  agrees  to  such  aa  arrangement,  and 
tbere  is  uo  specific  price  fixed  as  the  compenaatiou  fat. 
performing  a  care,  the  physician  will  be  entitled  to  tb» 
reasonflblc  and  usual  sum  for  performing  such,  senriceat 
But  before  he  is  entitled  to  any  compensation  what- 
ever  he  is  bound  to  »how  that  lie  ha»  fullilled  his  afnee^ 
mcnt  am!  elTected  a  cure.  A  physician  undertook  tha 
treatment  of  a  patient  upon  the  plan  under  oonsidcriK 
tion,  and  soon  afterward,  feariiig  that  the  patient  wa» 
fiiiaiiciulJy  irrt'S])oii6ibl(j,  ])i;rsuiided  thu  patient's  son  o£ 
the  propriety  of  securing  the  payment  by  his  own  wrifc 
ten  obh'gation,  whereupon  the  son  gave  the  doctor  > 
memorandum  reading  as  follows:  "I  hereby  agree  that 
I  will  be  holden  to  Dr.  J.  8.  for  the  payment  of  bii 
bill  for  medicine  and  attendance  upon  my  father  and 
hia  wife  " — this  agreement  of  the  son,  while  positive  in 
form,  was  subsequent  in  time  to  the  original  agreement 
of  the  piiyni{:ian,  tlie  Imais  of  which  wus  "  no  cure,  no- 
pay,"  and  was  therefore  held  by  the  court  to  he  collat- 
eral to  it,  and  the  physician  was  accordingly  not  po> 
mitted  to  collect  upon  the  written  agreement  without 
first  showing  that  he  had  effect&d  a  cure.* 

When  a  patient  enters  into  an  agrcftment  with  t 
physician  to  he  treated  upon  the  basis  of  "no  cure, 


*  Smith  M.  Bjie,  19  Vcrtnont,  64. 
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no  pay,"  he  is  boiuid  by  such  agreeinent  to  submit  to 
all  reasonable  trMtment  prescrihed  for  aach  a  time 
as   may  be  Tensonahly  calfiulatpd  ncecaaary  to   effect 
the  cTtre.     Should  the  patient  refuse  to  do  this,  thus 
'■Piitlerijig   it   impossibltj    for    the    physician    to    com- 
plete the  cure  and  reap  the  benefit  of  his  bIcUI  and  labor, 
^^  is  entitled,  upon  eUoviug  8ucb  facU,  to  receive  com- 
pensation  without    performing    any    further    services. 
The  omonnt  of  conipensation  to  which  he  would  be  en^ 
titled  would  depend  upon  the  terms  of  the  contract.    If 
the  eontraet  fixed  a  sjwcific  amount  as  the  price  of  buc- 
*^B8fu]  treatment,  he  would  be  entitled  to  reccire  that 
airiouut  at  once;  but  if  the  contract  was  silent  a&  to  the 
amount  of  compensation,  he  would  be  entitled  to  a  rea- 
sonable uud  usual  foe  for  Lhe  services  already  rendered. 
'n^»e  patient  might,  howeTcr,  in  the  latter  ease,  for  the 
pUTpose  of  proving  the  services  to  be  without  value, 
'OtTodnce  evidence  to  show  that  the  treatment  pivscrihed 
^as  not  calcnlntcd  to  produce  beneficial  results,  and  that 
tho  medicine  used  was  worthlesa  and  possessed  no  efli- 
^oy  in  producing  the  results  deeired ;  and  for  the  pur- 
pose of  proving  tliis  the  physician  may  be  required  to 
testify  aa  to  the  ingredients  of  tSie  medicine  used,  even 
tboTjgh  it  be  a  secret  preparation  of  his  own.* 

A  Tennessee  case  of  some  years  ago,  based  upon  a 
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contract  of  the  character  in  consideration,  was  tried, 
which  somewhat  anmsingly  illustrates  the  predilection 
of  a  certain  class  of  layinen  to  avoid  the  payment  of  a 
professional  bill  whenever  possible. 

In  this  case  a  pliysician  contracted  with  an  habitual 
drimkard  to  cure  bini  of  his  unfortuaate  affliction  in 
consideration  of  the  payment  of  five  hondred  dollars. 

The  treatment  Ecems  to  h^ve  been  eucccssful  to 
such  an  extent  that  the  patient,  after  using  the  medi- 
cine prescribedj  quit  his  habits  of  intoxication,  and  told 
his  friends  tliat  he  had  lost  bis  appetite  for  ardent  spir- 
its,  but  that  ha  thought  he  could  again  acquire  his 
appetite  for  spirits  by  befjimiing  with  cider  or  wine. 
He  continued  sober  for  about  nine  montha  and  then  re- 
turned to  his  habitB  of  intoncation.  How  he  acquired 
the  appetite  agnin  is  not  shown. 

The  qiiostion  of  whether  or  not  drunkcnnesg  is  a  dis- 
ease that  can  be  curud  by  mediral  skJll  was  iutorpotged; 
the  jury  waa  instructed  that  if  the  physician  was  en- 
titled to  recover  they  must  find  it  so  to  be,  and  that  the 
phyeician  had  not  only  suppressed  or  suspended  the  appc> 
tite  for  a  srason  duriug  the  operation  of  the  medicine, 
but  bad  so  far  removed  it  that  it  would  not  return 
imlesB  the  patient  indulged  in  auch  a  manner  as  to  a 
temperate  man  brings  on  the  propensity.  Upon  this  in- 
struction the  jury  renderud  a  verdict  for  the  patient, 
and  the  physician  promptly  apjicalcd. 
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'Die  supreme  court  theorized  to  some  extent  upon 

tlie  nature  of  drunkeimess,  and  concluded  that  it  waa  a 

diienfle  produced  by  the  indulgpnce  of  a.  habit,  and  that 

i(  the  diseasG  or  disposition  to  drink  were  destroyed,  ita 

retura  by  renewed  indulgence  proved  a  disregard  of 

tiat  Ecose  of  moral  principle  which  a  rational  being 

would  be  expected  to  exercise.    Applying  these  theories, 

llie  court  eaid:  "To  admit  that  nfter  being  so  placed 

(the  disposition  to  drink  being  dcBtroyed)   he  might 

Oitnm,  is  to  admit  that  by  his  own  voluntary  act  ho 

could  defeat  the  phyeician  of  hia  promised  reward;  and 

it  would  hence  follow  that,  by  taking  advantage  of  his 

<Jffn  wrou^f,  the  physieiau  would  have  the  twofold  mor- 

^eation  of  loeing  liis  fee  and  seeing  his  skill  mocked  at, 

Therefore  it  should  have  been  left  to  the  jury  to  Bay 

''^liether,  if  the  propensity  had  betin  destroyed,  the  pa- 

(jeot  returned  to  his  habits  of  dmnlcennesa  with  the  dis- 

''^DPet  purpose  of  evading  the  contract."    The  judgment 

"I  the  trial  court  was  reversed  and  the  case  sent  back 

"I  a   new  trial  upon  the  lines  indicated  in  the  opin- 
ion.* 

Relevant  to  the  question  in  consi  deration  is  a  case 
which,  was  decided  in  South  Carolina  in  18S9  and 
^weli  was  never  officially  reported,  but  is  preserved  in 
t'le  maau5cript  of  the  court.    In  that  case  a  physician 


•  fiik  f'l.  TosrnseniS,  7  rei:g.  iTcna.),  14(k 
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undertook  to  cure  a  child  of  a  chronic  diBcaee  with  the 
umJerstondiog  that  he  would  not  charge  more  than  five 
dollars  if  not  successful.  The  parent,  believing  that 
the  child  was  cured,  promised  to  pay  him  one  hun- 
dred dollars,  hut  it  afterward  appeared  that  the  disease 
was  not  cured,  but  only  suspended.  The  court  refused 
to  hold  the  parent  to  his  agreement  to  pay  one  hundred 
dollars  mad'e  under  his  mistaken  l>GLief,  bat  remitted 
the  physician  to  his  orij^iiml  aprecuieiit.* 

Intent  that  Sernoes  shall  be  OratoitooR;  Effect. — 
Whether  or  not  the  intent  of  the  physician  at  the  time 
he  reudere  services  to  a  paticul  that  such  services  shall 
be  gratuitous  will  defeat  his  right  to  compensation  is 
a  question  upon  which  there  is  eome  conflict.  The 
supreme  court  of  North  Carolina  lays  down  the  rule 
that  if  stich  senriccs  "were  intended  to  he,  and  were 
accepted  as  a  gift  or  act  of  honevnlcncc,"  then  the  plivsi- 
cian  is  not  entitled  to  eompensation ;  but  if  the  patient 
did  not  understand  that  auch  services  were  intended 
as  gratuitous,  and  accept  them  as  such,  the  physician  is 
entitled  to  compensation,  even  though  he  originally  in- 
tended to  make  no  chargt;.!  On  the  <ithcr  hand,  the 
court  of  appeals  of  Missouri  holds  that  if  the  physician 
rendered  his  services  intendinj,'  them  to  be  gratuitous, 


•  ilftrna  i-b  Uherly,  J-o.  Viit.,  HJv,  Dec,  1839. 
t  Ptiavo  t».  HvUae,  M  N.  0..  «74. 
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he  ooiild  not  subscqaently  change  his  mind  and  collect 
Iw  them,  even  though  the  patient  did  not  know  when  the 
senricea  were  rendered  that  they  were  intended  to  bo 
gratuitous.* 

A  careful  and  critical  examination  of  the  reasoning 
upon  which  these  two  decisions  are  based  leads  to  tho 
opinion  that  the  North  Carolina  decision  is  not  well 
founded,  and  that  the  Missouri  court  expresses  the  true 
•Joetrine. 

The  North  Carolina  court  subjects  the  transaction  to 
the  Same  test  as  that  required  to  deraonstrnte  the  valid- 
ity of  an  ordinary  contract — viz. :  that  there  ehall  be  a 
"iwliDg  or  concurrence  of  minds  of  the  parties,  and  that 
t^ero  BhaU  be  a  mutual  understanding  which  is  agreed 
to  by  both.    These  undoubtedly  are  necessary  elementa 
'"  tlie  validity  of  a  contract,  but,  as  a  matter  of  fact, 
''f  transaction  in  eonsidcratioti  is  not  a  contract,  but  a 
81ft,  and  is  accordingly  to  be  governed  hy  the  law  relat- 
^  to  gifts. 

The  essential  elementa  of  a  gift  are  that  the  donor  or 
Si^er  shall  actually  or  symbolically  deliver  the  property 
which  is  the  subject  of  gift  to  the  donee  with  the  inten- 
tion that  it  becomes  the  donee's  without  the  payment  of 
any  consideration.  In  this  case  the  physician  represents 
tne  donor,  the  patient  tho  donee,  and  tho  aerTieeB  ren- 

*  Uppmui  VI.  Tittnmn,  HI  Mo.  Aii|).,  A9. 
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dered  constitute  the  subject  of  gift.  The  eerrices  are 
reudered  b^  the  phjeician  with  the  intent  that  they 
ehall  be  gratuitous;  the  services  being  received,  the  gift 
is  completed  and  perfect,  whether  the  patient  knew  them 
to  bo  gratuitous  or  thought  them  to  be  otherwise  and 
expected  to  pay ;  for,  to  quote  the  words  of  Chief -Justice 
Sterrett,  of  the  supreme  court  of  Penney hania :  "It  ia 
now  too  well  settled  to  admit  of  question  that,  upon  the 
ground  of  implied  heuefit,  tlie  aaaent  of  a  donee  will  bo 
presumed;  and  the  title  will  vest  eo  insianti  the  gift 
is  made,  even  though  he  be  ignorant  u£  the  tranaacUgn, 
and  will  contiuu^  in  him  until  he  rejects  it."  *  More- 
over, if  the  sorvicea  were  intended  as  a  gift  when  ren- 
dered, the  physician  can  not  subsequently  change  his 
mind  and  collect  fees  for  such  services  even  though  It 
may  have  been  through  a  misapprehension  op  mistake 
of  facts  that  he  was  induced  to  originally  intend  the 
services  as  gratuitous,  f 

Wliether  or  not  it  was  the  phy8ician*B  intention 
that  his  aervieoa  Bhould  be  gratuitous  is  a  question  of 
fact  which  in  the  court  of  trial  must  he  determined 
by  the  jury  from  the  evidence  submitted  to  them.  All 
of  the  attending  circumstancea  of  the  treatment,  the  re- 
lation of  the  physician  and  patient,  the  statements  of 


I 


•  Tnrr  rf  al.  t<t  l{otiiii*nn  rf  ai.,  1SR  Pa.  St.,  «0. 
f  Piukala;  w.  Suit,  U»  N,  Y.,  432. 
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"19  ph}'3ician  relatiTO  to  compensation  for  euch  treat- 
•wat,  aiid  the  fact  of  whether  or  not  the  phjaician  made 
"  charge  for  such  services  at  the  time  they  were  ren- 
dered, as  shown  by  his  books  of  original  entry,  are  all 
circumstanoee  to  be  taken  into  consideration  in  deter- 
aiininff  the  intent. 

Intozioation  of  Physioian,  Effect  of,  upon  Bight  of 
H-ecovery. — A  phyeitinii  who  attempts  to  render  medical 
B&rA'icca  when  in  such  an  intoxicated  condition  as  to  be 
■iHable  to  exorcise  proper  skill  and  judgment  i&  not  en- 
titled to  any  compensation  for  such  services;  but  a 
jatient  who  continues  to  employ  a  phyaician  after  he 
has  rendered  aervicea  in  an  intoxicated  condition  is  not 
in  fl  position  to  refuse  paying  his  fee  because  of  such 
pasl  drunken  at!  St.* 

Serrices  among  Physicians;  Eight  to  Compensa- 
lion. — There  is  among  physicians  a  custom  to  render 
serriMB  for  each  other  without  compensation.  Whether 
or  nnt  thia  custom  is  sufficiently  established  and  so 
generally  understood  as  to  defeat  the  right  of  a  physi- 
""in  to  compensation  for  services  rendered  to  another 
physician  has  been  considered  by  the  supreme  court  of 
Reorgifl  to  be  a  matter  of  fact,  which  must  he  proved  by 
f^dence.  If  the  evidence  shows  that  it  merely  exists  as  a 
courtesy,  and  is  not  of  universal  observance,  then  the 

•  McKleroy  vs.  Sewdl,  19  Ga.,  607. 
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physician  is  entitled  to  compeQaation,  imlecis,  of  coureo, 
there  was  an  understanding  or  intention  that  the  Bervicea 
were  to  be  gratuitous.  If,  on  the  other  hand,  the  evi-fl 
denco  bHowb  that  the  practice  is  so  univeraal  as  to  justify 
a  physician  treBted  in  the  belief  tliat  the  custom  becorocs 
a  part  of  the  contract,  then  the  right  of  compensatioii^ 
does  not  c^ist.*  f 

Carelessness  in  Begard  to  Contagious  Diseases, 
Effect  of. — It  has  been  observed  that  a  physician  is 
bound  to  tulfc  auoh  preMutinns  as  may  be  nece«8ary  to 
prevent  the  transmitting  of  a  contagious  dieeaRe  from 
one  patient  to  another.  It  naturally  follows  that  if  a 
physician  disregards  thia  duty,  and  a  patient  thereby 
becomes  aflllcted  with  such  contagions  disease,  the  physi- 
cian's right  to  compensation  for  services  rendered  to 
him  ia  defeated,  to  the  extent  of  the  damans  su 
from  the  contagioua  di5ea!!e,t  if.  indeed,  not  in  toto. 

Fromistory  Note  for  Future  Services  Conditio: 
Physicians  soraetimua  undertake  the  treatment  of  a  pa- 
tiout  for  a  certain  fixed  foe  or  sum,  and  at  the  begin- 
ning of  the  treatment  require  the  patient  to  execute 
note  for  all  or  a  part  of  the  fee  agreed  upon.    The  con 
sidcration  upon  which  such  a  note  is  baaed  is  the  futnrai 
rendering  of  profesBional  servioGB^  and  this  class  of  serv- 

•  Maditen  m  BIsin,  «8  Ga  .  40. 

f  Piper  f/i.  Mcnifw,  lU  B  M<]nroo  (Ey  ),  4ftS, 
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1063  aacoessarily  meajiB  personal  GerTiccs,  and  not  the  scrr- 
ioes  of  some  assiatant  or  other  doctor ;  it  therefore  fol- 
lows that  if  the  physician  entering  into  such  a  contract 
w  Irom  sicknese  or  other  cause  rendered  incapable  o£  per- 
lonning  such  services  when  due,  under  the  contract  the 
patitfflt  ia  relieved  from  his  obligation  to  pay^  and  the 
wte  may  be  repudiated  for  failure  of  consideration,* 

Partial  Allowance  by  Municipftlity  Exting:ui8he8 
tHaim  against  fatient. — A  phyBician  who  attends  a 
p«ir  person  under  such  circumstances  be  to  hind  the 
toflfn  or  connty  for  the  payment  is  entitled  to  look  for 
hie  compensation  either  to  the  municipality  or  to  tho 
p&tieiit;  bat  if  he  presents  hia  bill  for  such  servicea  to 
the  rtmnicipality,  and  it  is  audited  and  allowed  either 
"t  its  face  value  or  for  a  less  amouut,  and  the  physi- 
cian accepts  the  amount  allowed,  the  indebtedness  is 
completely  extinguished  both  against  the  patient  and 
the  municipality.  A  case  recently  arose  in  New  York 
involving  this  question.  A  physician  rendcreil  services 
to  the  value  of  eighty  doJlarB.  The  patient  being  a  poor 
P^rwn^  he  submitted  the  bill  to  the  town  "as  health 
t"moer,"  and  received  twenty-five  dollars.  The  patient 
™"Seqiaently  performed  services  for  the  physician  to  the 
"fount  of  twenty  dollars,  against  which  the  physician 
P'^posed  to  offset  liis  "  balance  "  of  Efty-five  dollars. 


*  PainrilM.  Nowdl,  69  Minn  ,  400,  SI  N.  W.  Kep,,  836. 
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The  supreme  court  was  of  the  opinion  that  the  trial 
court  waB  authorized  in  finding  from  the  (acts  that  the 
physician's  bill,  interposed  as  a  countcrclaini,  was  for 
services  performed  for  the  tottTi,  and  for  which  the  town 
was  liable.    The  court  said:  "The  sum  audited  he  ac- 
cepted, and  tho  effect  of  said  transaction  was  necessarily  _ 
to  extinguish  tlie  claim  against  the  town.    If  there  was  ^ 
any  liability  on  the  part  of  the  plaintiff  (patient),  as 
well  as  the  town,  (or  the  defL-ndant's  (pb>-sician'B)  at- 
tendance upon  his  family,  which  defendant  might  hate 
properly  claimed,  his  proacntation  of  tho  bill  to  the 
town,  and  acceptance  of  the  amount  at  which  it  was  I 
audited,  wc  think  must  have  tlie  effect  of  also  extin- 
guishing tho  claiTii  against  the  plaintiff."* 

The  judgment  of  twenty  dollars  in  favor  of  the  pa-j 
tient  for  servieee  rendered  to  the  physician  was  thercfot 
approved  and  sustained  by  the  supreme  court. 


•  Wood  ™  MiinMii,  70  riun,  4(18,  S3  K.  Y.  S.  R.,  621,  14  K  T^ 
Supp.,  tSl. 
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RECOTBRY  OP  COMPENSATION. 

Demand. — The  first  step  to  be  taken  ly  the  physi- 
cian to  recover  eompensation  for  services  performed  is 
to  make  a  demand  oa  the  patient  for  the  amount  which 
18  due.  This  is  usually  and  most  properly  done  by  pre- 
SMiting  tiie  patient  with  a  WU.  Should  this  muaiia 
prove  ineffectual  and  other  amicable  efforts  likewise 
"ii  in  producing  the  desired  result,  more  drastic  nieaa- 
ipes  Would  then  become  necGasary;  but  before  depart- 
ing from  peaceful  methods  of  collection  and  attempt- 
^fig  to  enforce  the  payment  of  the  money  by  legal 
"leMnreB,  it  is  well  to  first  consider  whether  the  legal 
*t»tn3  of  the  creditor  is  such  as  to  enable  him  to  in- 
voke the  aid  of  the  court. 

Is  Physician  Legally  Qualified  to  PraotiBe!— In 
Pssaiug  upon  the  physician's  atanding  in  court,  the  first 
1'^estions  that  naturally  occur  are,  has  he  fully  com- 
plitfd  with  the  requirements  of  the  law  ao  as  to  be  en- 
"tled  to  practise  medicine^  and,  if  not,  what  legal  rights 
^"»«he  in  the  premises? 

T'Ue  first  question  is  one  of  fact,  to  be  determined 


sm 
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by  carefully  examining  the  6tatote«  of  the  State  in  which 
the  physician  practises,  and  learning  whether  or  not  all 
of  the  requirements  arc  fulfilled.  If  a  license  from  the 
State  board  is  prescribed,  lius  this  license  been  obtained? 
And  if  this  liceufle  must  be  filed  with  a  certain  county 
officer,  has  it  been  bo  filed?  Should  such  an  examina- 
tion show  a  defect  in  the  physietan's  legal  right  to  prac- 
tise, H  caruful  examiuation  of  the  law  then  becomes  ne- 
cessary to  determijie  what  rights  he  really  haa. 

Bighti  of  Unqnalifled  Praotitionera.— It  has  been 
obscrred  that,  the  statutes  of  several  States  expressljr 
provide  that  any  physician  practising  medicine  nnlaw- 
fully  shall  nat  hp.  p^'i-iiiillcd  to  recover  for  his  profes- 
sional servioes.*  In  the  majority  of  the  States,  however, 
there  is  no  express  provision  upon  the  Bnbject,  and  in 
such  States  the  right  of  the  unqualified  physician  to 
collect  18  the  Buhject  of  iudicial  construction. 

It  is  a  familiar  rule  of  law  tliat  no  compeneation  can 
be  recovered  in  a  court  of  justice  for  performing  an 
act  which  is  unlawful,  or  which  is  prohibited  by  statu t«.f 
Upon  this  principle  the  courts  of  nearly  all  of  the  States 
have  based  their  decisions,  and  have  accordingly  declined 
to  aid  the  physician  who  has  failed  to  comply  with  the 

*8tie1i  pmviKiotLB  «xi»t  in  (ioor^n,  Indinna,  R<id>i«»i.  R^ntticki, 
Ik  HI  i  Him  in,  Mnrvlnn.l,  Mitliijnin.  Nt^bnisliH,  North  Cunilioo,  Rliudc  l»- 
lanil,  Vprmorl,  VlTjrfnia,  nnJ  Wiiii'«ii«iii. 

f  Dirkertan  v*.  tiortiy,  G  R(il>iti«au's  fE«p^  4S9. 
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t«i«iremrnts  of  the  law  in  recovering  foes.*  Tbc  su- 
preme conrt  of  Tennessee  refused  to  permit  a  physician 
Ui  recover  where  he  had  not  procured  and  filed 
liU  license  before  the  scrvicos  for  which  he  sought  to 
obtaia  payment  were  rendered,  but  had  secured  and 
Sled  such  license  before  axiit  was  brought.  The  court 
said :  '*  Where  a  statute  has  for  its  manifest  purpose 
thfl  promotion  of  some  object  of  pahlic  policy,  and  pro- 
hibits the  carrying  on  of  a  profession,  occupation,  trade 
or  biisinefts,  except  in  compliance  with  the  statute,  a 
contract  made  in  violation  of  such  Btatute  can  not  be 

In  Texas  the  court  of  civil  appeals  held  that  a  physi- 
cian wlio  had  graduated  from  a  medical  college  recog- 
nized by  the  American  Medical  Association,  but  who 
*^  failed  to  procure  a  certificate  from  the  board  of 
Difidical  examineTS  and  have  the  eame  recorded,  should 
"ot  be  entitled  to  a  judgment  for  fees,  notwithstanding 
nu  lioard  of  mcdic&l  fxaiinncTs  had  heen  appointed. J 

And  ao  it  haa  been  held  by  an  early  decision  in  Maa- 
MpJiusettfl  (1882)  that  a  physician  duly  qualified  by 
"•^Kw  of  another  State  to  practise  in  such  State  shall 

*'*ttKtner  u«.  Tatiun,  81  On}.,  310;  Roberta  wt,  Lery  (Cnl.),  81  P. 
JP:  a-VO;  Dickorsnn  m.  Gcrdy,  6  Bobinagu's  Rop.,  469;  Pux  i«. 
"ly.  a^N.  T.RR.,710. 

'  Ta -worth  w.  MmtRom^nr,  Bl  Ttmn,,  10.  19  S.  W.  Rop.,  SBS. 

i  K:o«i«,|y  vs.  Scliultz, «  Tm.  OU.  App,,  iftl. 
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not  thereby  be  entitled  to  come  within  the  borders  of 
Maasachusotts  and  reeovcr  for  serrices  rendered.  The 
court  Baid:  "  The  object  of  the  act  was  to  guard  against 
the  evil  effccU  to  bo  apprehended  from  tlie  practices  of 
iguoraut  and  unekiilful  practitioncrg.  This  purpose  can 
iiut  be  completely  obtained,  if  those  of  this  description, 
if  any  snch  there  be,  on  the  botdurs  of  the  com- 
monwealth,  may  be  permitted  to  practise  within  its 
limits."  • 

This  rule  mnst,  of  course,  be  understood  as  subject 
to  the  privilege  since  extended  to  regularly  licenaed  prac- 
titioners of  neighboring  States  to  attend  patients  within 
iti!  borders,  t 

The  court  of  appeals  of  lUe  State  of  Missouri  etanda 
alone  in  holding  that  an  unqualified  practitioner  of 
medicine  is  entitled  to  recover  a  fee  in  the  absence  of  an.' 
express  statutory  provision  to  the  contrary.  The  conrt 
gave:  "Wliatever  may  be  the  mle  in  some  Slates,  we 
must  consider  it  as  well  settled  in  this  State  for  th&' 
present  ihat,  where  a  contract  is  not  prohibited  by  law, 
and  has  been  fully  e.iecuted  by  the  person  rendering  the 
services,  he  may  recover  their  value  from  llie  person  who' 
received  their  benefit,  though  in  rendering  the  Bervieoa 
the  person  was  guilty  of  a  miadcmennor,  because  he 
rendered  them  without  a  proper  certificate  or  license  for 

«  RpitldlnE  tm.  Alford,  1  Pick.  (Blass.),  SS. 
f  See  p.  15,  rf  »V' 
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doing  go."  *    From  a  critical  esainmatiyn  of  tliis  etate- 

nient  it  will  apjM!ar  that  t\m  court  diBcriminateg  between 

tho*e  contracts  which  are  maium  in  ee  and  those  which 

aie  in  ihenuelTes  lawful,  but  whose  execution  is  re- 

Elrieted  to  persona  poseessiBg  prescribed  qualifications; 

letualng  to  aid  in  collecting  in  the  former  case,  but 

enlorcing  a  payment  in  the  latter,  even  though  the 

party  provee  himself  to  have  committed  a  misdemeanor 

in  establifihing  hia  right  to  recover. 

This  ia  undoubtedly  the  law  in  Missouri  at  the  pres- 
GBt  time,  but  the  fine-haired  distinction  upon  which  it 
ia  baaed  dwindles  in  importanc&  when  compared  with 
thfl  forceful  reasoning  by  which  the  courts  of  other 
States  hare  arrived  at  the  contrary  concluaion. 

Chief-Justice  KuRin,  of  the  supreme  court  of  North 

'^irolinn,  commenting  upon  this  distinction,  said :  "  The 

distinction  between  an  act  malum  in  se  and  one  merely 

^^utn  prohibitum  f  was  never  sound,  and  is  entirely 

'•'s^garded;  for  the  law  would  be  false  to  itself  if  it 

fi'wed  a  party  through  its  tribuuals  to  derive  advan- 

'"55  from  a  contract  made  against  the  intent  and  espress 

f'^visicnsof  thelaw."J 

^•"3^0  I's,  Hanson,  fll  Mo.  App.,  58ir.. 
T  'Vrm/a  in  w  are  liiuee  auU  nlildi  rue  wrting  in  ilieiusi'lvcs,  eooti  lie 
as  opposed  to  mala  profiihit'i,  or  ihopc  nets  'vhii.'ii  ntv  only 
caiisG  they  arc  pmlilbltcdl  by  law.    Rapalje  ui.  LattTGOce,  Lnw 

«^  M.  Farmer,  4  Devci-out  Aod  D&ttlu'i  Lt«,  Vi'i. 
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The  MiBBouri  court  is  not  content  with  discriminat- 
ing between  Lliiugs  mala  i?i  se  and  tlioso  mata  prohibiUi, 
but  it  goes  a  step  further  and  says  that  the  practice  o£ 
medicine  is  &  thing  uot  evea  maium  prvhibitum  except 
as  to  those  unqualified  to  exercise  ila  fuuctions;  and  that 
becau&e  it  is  not  in  itsell  prohibited  the  court  ought 
not  to  refuse  its  aid  to  one  who  has  unlawfully  prac- 
tised medicine,  nn  ofBce  not  in  itself  wrongful,  and 
which  might  lawfully  he  exercised  by  another. 

Kotwiths  tan  ding  these  distinctions,  the  question  re- 
maJus  clear  aud  distinct,  May  one  unqTialihed  to  prac- 
tise medicine  exercise  the  functions  contrary  to  the 
law  and  recover  compensation  by  the  aid  of  our  courts? 
Justice  Learned,  of  the  Kew  York  supreme  court,  said: 
"  It  is  a  settled  principle  that  one  can  not  recover  com- 
pensation for  doing  an  act  to  ilo  which  is  forbidden  by 
law  and  is  a  misdemeanor.  The  contrary  rule  would 
make  an  absurdity.  It  would  permit  one  to  hire  an- 
other to  commit  a  misdemeanor  and  would  compel  tha j 
payment  of  the  contract  price  for  doing  what  the  la^j 
forbids.'"  * 

Justice  Clopton,  of  the  supreme  court  of  Alabama^j 
said :  "  It  is  too  well  settled  in  this  State  to  require  fur- 
ther argument,  that  a  penalty,  imposed  by  statiite,  im- 
plies a  prohibitioui  and  a  contract  founded  on  its  vio- 


•  Fox  vr.  DixoB,  M  X.  Y.  S.  R.,  710. 
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Uttbii  is  Totd^  thou^  not  so  espreesly  declared  by  stat- 
ute." • 

It  may  be  safely  understood  from  the  foregoing  that 
the  law  is  well  settled  that  one  prnctising  medicine  nr 
BBTf^ery  without  first  complying  with  the  reqiiiremt'nts 
oE  the  statutes  can  not  enforce  the  payment  of  his  fees, 
whether  tlie  statntes  expressly  so  declare  or  are  silent 
upan  the  subject — the  State  of  Missoari  being  an  excep- 
tion to  this  rule. 

Iffo  Eecovery  for  Uedicines  fnmisbed. — The  physi- 
ciaa  being  disqualiflcd  to  practise  can  not  recover  for 
MnriccB  rendered,  but  what  effect  does  this  disqualifica- 
tioa  have  upon  his  right  to  recover  for  medicines  which 
he  h.aa  actually  furnished  to  the  patient? 

An  instructive  case  upon  this  question  waa  decided 
in  tlie  supreme  court  of  New  York  about  seventy  years 
ago.  A  medical  practitioner  who  was  not  licensed  waa 
callecl  to  attend  a  patient  after  other  physicians  were 
tniblc  to  benefit  her.  Quoting  from  the  opinion  of 
CWef-J  list  ice  Savage:  "Tie  (the  physician)  came  and 
priscrihed  for  the  patient,  and  cured  her  by  the  use  of , 
two  phialg  of  medicine  and  a  bos  of  ointment.  What 
the  niedicincs  were  the  witness  knew  not.  She  was  asked 
tlie  value  not  of  the  medicines  simply,  for  her  answers 
ehow  that  she  estimated  the  value  of  the  services  of  the 


•  QarH-MD  m.  JoDCa,  8fl  Ala.,  412. 
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(phyBician)  as  worth  sixteen  or  eighteen  ^oUara,  bcc&uso 
the  piilieiit  was  curctl.  The  medicines  si  tlie  ai^othecary's 
shop  would  probably  have  been  worth  only  a  few  shil- 
liDgs...  .  .  Where  (lie  Mine  person  officiates  m  physi- 
cian and  apolhecary  he  comes  within  the  decision  of 
this  court  that  an  unlicensed  practitioner  is  incapable 
of  suing  for  aervicca  rendered  or  medicines  fumiahed 
as  a  physician.  As  the  patient  was  cured,  it  is  to  be 
regreUed  that  (the  physician)  was  not  paid;  but  il  un- 
licensed pretenders  to  skill  in  diseases  can  recover,  aa  in 
this  case,  ttie  statute  way  become  a  dead  letter;  the 
country  will  be  filled  with  mere  quacks,  peddling  their 
noalrunis,  and  dcfeiving  and  destroying  the  ignorant 
and  credulous,  the  very  mischief  which  the  statute  is 
intended  to  prevent.  I  do  not  say  that  the  (physician 
in.  this  cose)  ia  &  mere  pretender^  for  he  cured  his  pa- 
tient, and  in  honor  and  honesty  should  have  been  paid; 
but  it  is  our  duty  to  administer  the  law."  •  In  a  later 
case  an  unliwused  physician  attempted  to  recover  jTor 
medicines  to  which  he  had  a  pntent,  and  which  he  had 
prescrthcd  and  fumiahed  to  a  patient,  but  the  court  re- 
fused to  give  him  judgment  because  he  was  in  effect 
"peddling  his  nostrums  in  the  character  of  a  physi- 
cian, and  inducing  people  to  buy  and  use  them  in  conse- 
quence of  their  reliance  on  his  pretended  sldU.**    '*  Such 

•  Allcott  M.  BwtwF,  1  Wmd.  (S.  Y.),  8M. 
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practices,"  says  the  court,  "  the  law  of  the  State  has 
dudfLTed  to  be  daiiguroiie  to  the  public  health."  * 

Xxi  harmony  witb  the  cases  above  quoted  from,  the 
supreme  court  of  Alabama  holds  that  the  question 
whether  the  unlicensed  practitiouer  itiay  recover  for 
drugs  and  medicines  furnished  depends  upoa  whether 
Bndi  drugs  and  medicines  were  adniinistercd  and  fur- 
mshed  by  him  acting  in  the  capacity  of  a  pliyaician ; 
or  wliether  he  sold  them  to  the  patient  acting  in  the 
capacity  of  a  druggist  cr  apothecary.  I!  in  the  former 
capacity,  he  can  not  recover  for  the  value  of  auch  drugs, 
but  ixx  the  latter  he  should  be  allowed  to  recover.^ 

In  full  accord  with  the  cases  considered  upon  this 
poiiit  ia  a  recent  Kansaa  case  in  which  the  supremo  court 
■T  a  process  of  cogent  reasoning  concludes  that  a  physi- 
can  who  furnishes  drugs  to  a  patient  does  so  in  the  capa- 
^^  of  a  physician  and  not  as  an  apothecary,  and  that, 
it  lie  is  unlicensed  to  practise  medicine,  he  can  not  re- 
i^Jivr   tljc  value  of  the  drugs  so  furi]ishcd.t 

I-*X  this  case  Justice  Green  Baid:  "Can  the  plaintiff 
"^covoT  for  the  medicine  alone,  having  furnished  it  m 
^D  attending  phyBician?  The  statute  in  question  forbids 
^^y  one  from  practising  medicine  for  reward  or  com- 


•  Smith  w,  Tracy,  2  Hnll  (N,  Y.),  4«5. 

I  Biillntid  T>«.  Ailaiu!',  21  Ala.,  e8l>. 

I  DnilerwQCKl  v*.  Scott,  43  Kau.,  7U,  S3  ?ac.  Rep.,  942. 
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pensation,  without  having  the  qualification  prescribed 
therein.  Tlie  objt^ct  of  this  law,  doubtless,  was  to  pre- 
vent unauthorized  and  unqualifipd  persons  from  practis- 
ing medicine  in  any  of  ita  branchea.  The  right  to  proc- 
tise  the  calling  of  the  physician  is,  by  thia  statute,  taken 
frum  certain  unijitali^od  pcrsouB,  and  the  statute  fihould 
not  be  80  construed  aa  to  give  a  pereon  the  privilege  of 
exercisiug  a  right  wliich  is  in  violation  of  any  of  its  pro- 
visions. To  hold  that  a  person  who  furnished  medi- 
cine, as  a  physician,  could  recover  compensation  for  the 
medicine  bo  furnished  or  prescribed,  would,  in  our  judg- 
ment, render  the  Btatute  nugatory,  and  any  unauthor- 
ized person  might  prescribe  for  a  patient  and  simply 
charge  for  his  medicine  and  thns  defeat  the  very  ob* 
ject  of  the  law.  The  practice  of  medicine  may  be  said 
to  consist  in  three  things:  First,  in  judging  the  nature, 
character,  and  symptoniB  of  the  disease;  eecond,  in  de- 
termining the  proper  remedy  for  the  disease;  third,  in 
giving  or  prescribing  the  applicatinn  of  the  remedy  to 
the  disease.  If  the  person  who  makes  a  diagnoBia  of  a 
case  also  gives  the  inedioine  to  the  patient,  he  ia,  in  our 
judgment,  practisijig  medicine  within  the  provisions  ot 
the  statute  in  question;  and  if  unauthorized  to  practise, 
or  is  acting  in  violation  of  tlie  provisions  of  the  statute, 
he  is  not  entitled  to  compensation  for  the  medicine, 
which,  he  furnishes  nt  the  time,  aa  a  physician;  and  thaB 
instruction  of  the  court,  which  said  to  the  jury  that  the 


I 
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plaintiff  below  (the  physician)  could  reeovGr  for  the 
rne^lieiiie  furnished,  though  he  might  not  have  been 
entitled  to  practise  medicine,  was  erroneous."  * 

It  therefore  is  eafe  to  conclude  that  outside  of  MU- 
Fouxi  the  unlicensed  phyaician  is  ttnaUe  to  recovpr 
Ib-i-otigh  the  courts  either  compensation  for  professional 
senvHces  rendered  or  the  coat  of  medicines  furnished  to 
patients  by  hitn  in  the  capacity  of  a  physician;  and  that 
it  "Will  accordingly  be  nnwise  for  one  not  legally  quali- 
fle<3.  to  practise  medicine  and  surgery  at  the  time  and 
placse  of  rendering  profeesional  services  to  resort  to  suit 
'^or-    the  recovery  of  his  fees. 

Repeal  of  Disqaalifying  Act,  Effect  on  Services  Pre* 
Tio-t«>ly  Eendered. — But  what  effect,  if  any,  does  the  re- 
I*^-X  of  a  disqualifying  act  have  upon  the  physician's 
'^i^t  to  recover  for  services  which  were  unlawfully 
™i^«3ered  before  such  repeal  ?  Here  again  we  find  some 
*'*'^^*iict  of  authority,  the  Bupreme  court  of  Massachu- 
*'"*^s  being  of  the  opinion  that  the  disqualifying  act  was 
Hot  designed  to  prevent  tlie  debt  from  accruing,  but  was 
"^^^^iided  to  deprive  the  physician  unlawfully  practising 
""***T[i  the  means  of  enforcing  the  payment  of  such  debt, 
'"**^  therefore  when  the  disqualifying  act  was  repealed 
^iis  obligation  stood  coTopIete,  and  the  meana  of  enforc- 
es"   it  by  legal  proceediugrf  wure  iramedititely  avaihible.f 

*  UncLcrwood  en.  f^t-ott,  43  Kan..  VU,  23  Pur.  Kep.,  943. 
+  Hcwiii  wt.  Wilcox,  1  BleL,  Mi. 
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The  courts  of  ull  of  the  otiier  States  wliioh  bare 
passed  upon  the  qucuiiou  haTe,  however,  repudiated  this 
doctrine,  they  holding,  with  better  reusou,  it  seems,  that 
such  contracts  are  void  in  tJiuir  iucepLion,  and  that  the 
repeal  of  the  disquaUfying  act  can  therefore  raise  no  ob- 
ligation on  the  part  of  the  patient  and  create  no  right  to 
recover  on  bchalT  of  the  pliy&icinu.*  It  has  been  here- 
tofore observed  that  the  repeal  of  an  act  making  it  a 
penal  or  criminal  ofTensc  to  practise  medicine  without 
legal  qualificalioiui  takes  ixoiu  the  court  the  power  of 
enforcing  the  penalties  incurred  undersuch  repealed  law; 
the  distinction  made  between  the  criminal  and  civil 
rights  in  such  a  case  may  be  regarded  as  another  evi- 
denco  of  the  policy  of  our  law  to  throw  aiwnt  the  ac- 
cused every  rcflsuiial)li>  prot^^otian. 

Steps  for  Consideration  in  Enforcing  a  Claim. — If, 
on  the  other  hand,  the  phyaician  has  perfected  hia 
l^al  status,  as  nearly  all  practising  phyaieiana  and 
surgeons  have  done,  it  then  becomes  pertioent  to  con- 
sider the  various  steps  in  the  process  o£  enforcing  pay- 
ment by  legal  measures. 

Action  will  lie  in  this  Country  for  Fhyaiciant*  Fees. 
— It  has  been  observed  that  in  England,  until  the  medi- 
cal acta  passed  during  the  present  reign,  the  physician 

•  Puekett  VI.  AlexBnJcr,  102,  N.  C,  OB,  »  L,  R.  A.,  48,  8  a  E.  Rep., 
Ill;  Bailey  w.  Bog(-,4  Denlo.  (J0(N.  Y.);  NlohivU  m.  PoiilBon.  fl  Ohio, 
8W;  WureDM.  Saxbf,  ISVt.,  146;  QimHniv.  KrDik«,  7  Lu.  Ann ,  644. 
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was    not  entitled  as  a  matter  of  legal  right  to  reooTer 
comjiensation  for  hie  services,  the  law  considering  them 
o(  so  exalted  and  honorable  a  character  that  it  would 
not    encourage  the  suspicion  that  they  had  been  ren- 
dered from  Eo  imworthy  a  motive  aa  that  of  a  mer- 
Mnnry.     Moreover,  Lord  ICenyon,  in  a  case  in  which 
^e  refused  to  enforce  the  pa^inent  of  a  fee,  espressed 
hia    cloiiht  whether  the  physicians  would  not  disclaim  a 
HgKt  which  would  place  them  in  society  on  a  footing 
witla    coianian  men.*    lIowL*ver  jutstilicJ  the  opinion  of 
Lor<l  Kenyon  may  have  been  at  the  time  and  place  of 
its  ^a^iressioa,  it  was  not  approved  hy  the  wisdom  of 
the    succeeding  century  in  his  own  country,  nor  has  it 
ever     |>epn  cnnsiilcn'd  suilnlilo  to  tlie  twiiditiona  in  this 
country.    Justice  Stevens,  of  the  supreme  court  of  Indi- 
cia,   311  considering  the  application  of  the  English  doc- 
trine by  our  courts,  eaid  with  perspicuity  and  unanewer- 
aWa     iogic;  "It  is  true  that  we  have  adopted  the  com- 
mon, law  of  England,  but  it  is  a  quahfied  adoption.    We 
h*'Q   only  adopted  so  much  of  it  as  is  of  a  general  na- 
ture ani  not  local  to  that  kingdom,  and  not  ineonBist- 
*"t  With  our  own  laws.    We  have  not  adopted  any  part 
'^'  it  that  is  peculiar  to  that  country,  or  that  is  contrary 
to.or  inconsistent  with.the  spirit  and  practice  of  our  own 
"•stitutions.    It  is  at  least  doubtful  whether  the  pria- 

•  Ohoctejr  w.  Boleot,  i  T.  R..  817. 
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ciple  here  contended  for  was  any  part  of  the  oomnion 
law  at  the  time  the  States  of  thia  Union  dissolved  their 
allegiflnee  to  that  kingiiam;  but  H  it  were,  it  is  clearlf  fl 
a  principle  which  is  local  to  that  country,  and  is  incon- 
sistent with  the  spirit  and  geniue  of  all  our  liiatitu- 
lious  and  the  practice  of  our  courts.  Our  institutions 
and  laws  arc  all  based  on  the  great  and  broad  princl-j 
pies  of  liberty  and  equality,  and  know  nothing  about^ 
nobles  and  ignubles.liouorable?  and  common  men.  There 
is  but  one  class  known :  all  ijtand  upon  the  same  foot- 
ing, and  bow  with  equal  submission  to  our  common  mas-' 
ter — that  is,  the  law  of  the  land.  We  have  no  privileged 
orders  known  to  th&  law,  cither  as  to  suing  or  being  ^ 
sued."*  * 

The  physician  entering  court  upon  the  common 
plane  of  all  litigants  must  come  prepared  with  proper 
and  sufficient  evidence  to  show  those  facts  upon  which 
he  bases  hi^  right  to  recover. 

Limitationt  of  ActioBB. — Perhaps  the  first  question 
to  consider  at  this  stage  is  the  age  of  the  claim :  is  the 
account  barred  by  the  statute  of  limitations?  If  bo, 
would  the  patient  be  willing  to  plead  such  a  defense  tO' 
defeat  recovery? 

The  statutory  period  of  limitation  upon  the  differ^ 
ent  classes  of  debts  and  obligations  varies  so  greatly  in 

•  Jodttb  91.  UoNaiuee,  I  Blackf.  (ind.),  SOS. 
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the  Bereral  Stntes  that  no  general  statement  of  the 
can  be  made ;  but  recourse  must  be  had  in  each  cose  to 
u"^  statutes  ol  the  particular  State  to  determine  whether 
(ir  aot  the  claim  is  within  the  period  of  limitation. 

H  the  account  cousists  of  a  single  item,  it  is  a  &im- 
f>f^  matter  to  determine  whether  it  is  within  or  beyond 
the  proscribed  period;  but  perhaps  the  accomit  consists 
Ol  a  series  of  items  extending  over  a  period  of  several 
vears,  the  earlier  of  which  items  are  beyond  the  limit.' 
J^  the  right  to  recover  auch  items  barred?    NearSy  every 
State  recognizeB  the  doctrine  of  mutual  accounts,  which 
•8  founded  upon  the  prcBumpLion  of  a  mutual  under- 
standing tliat  the  parties  to  the  account  will  continue 
^^ch  to  credit  the  other  until  either  desires  to  terminate 
"*^   dealing,  when  the  balance  will  be  ascertained  and 
^*U   ^  considered  as  accruing  at  the  date  of  the  laet 
**ern  of  the  account.     Neither  Louisiana  ♦  nor  Texas. 
"Oivever,  accept  this  doctrine,  hut  in  case  of  a  continuous 
^*^co\int  consider  tlie  statute  of  hmitationa  as  running 
S'aiiist  each  item  from  the  date  of  its  entry.     New 
■'^QTopshire  also  denies  the  rule,  excepting  as  between 
"^'^J'ohant  and  merehant-f 

^^lietlier  the  ordinary  account  of  a  physician — that 
»    ^n  account  consisting  of  charges  for  professional 


*  Arbonnciiux  t*.  Letorev,  6  Rob,,  4Bl). 
t  Blair  M.  Drew,  0  N.  H.,  2£ifi. 
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hand,  and  of  credit  for  the  payment 
\cular  patient  on  the  other  band — 
.^  a  mutual  account  is  a  question  upon 
^  ijie  courts  of  the  different  States  are  divided. 

The  doctrine  more  commonly  accepted  is  that  an 
account  to  he  mutual  must  be  the  result  of  a  mutual 
exchange  of  commodities  or  services,  the  mere  payment 
of  money  on  one  side  not  being  considered  sufficient  to 
make  the  account  mutual  so  as  to  prevent  the  bar  of 
recovery.  This  is  the  law  in  California,  Georgia,  Indi- 
ana, Maine,  Maryland,  New  York,  and  Pennsylvania. 

On  the  other  hand,  the  supreme  court  of  Michigan 
holds  that  a  payment  made  upon  an  account  will  render 
the  whole  account  open  and  mutual,  so  as  to  take  the 
earlier  charges  out  of  the  operation  of  the  statute  of 
limitations.* 

This  question  seems,  unfortunately,  to  be  one  upon 
which  there  is  considerable  conflict  and  uncertainty, 
the  court  of  the  same  State  even  contradicting  itself 
in  the  course  of  a  few  years ;  f  therefore  the  only  safe 
method  one  can  adopt  in  carrying  long  accounts  of  the 
sort  is  to  have  an  occasional  settlement  or  accounting 
in  which  the  balance  is  either  liquidated  by  cash  or  note, 
or  is  carried  forward  as  a  new  account,  or  for  the  new 

*  Uollywood  vn.  Reed,  S6  Hicb.,  808. 

t  See  Madden  va.  Blair,  66  Oa.,  49 ;  aad  Lark  vs.  Cheatam,  80 
Ga.,  1. 
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period  of  time;  in  such  &  case  the  statute  of  limitationa 
will  run  anew  from  the  date  of  such  Bettlemeut  or  ac- 
counting.* If  the  settlement  is  eiTectef!  by  carrying  the 
balance  forward,  it  is  essentia!  that  the  debtor  should 
have  the  account  before  him,  and  should  agree  either  ex- 
pressly OF  impliedly  to  the  correctness  of  the  new  bal- 
ance. 

In  case  the  account  is  found  to  be  barred,  it  then 
becomes  necessary  to  determine  whether  the  patient 
would  avail  himself  of  a  defense  of  this  character,  for 
gait  may  be  commenced  upon  a  claim  against  which  the 
statutory  period  has  run,  cither  in  whole  or  in  part,  and 
unless  the  defendant  specially  pleads  the  statute  as  a 
defense,  judgment  may  nevertheless  be  entered  in  the 
plaintiiT's  favor  for  the  full  amount  of  the  claim. 

Is  Proof  of  License  Necessary! — Perhaps  the  Hrat 
qneetion  to  decide  upon  commencing  suit  is  whether  it 
is  incumbent  upon  tlie  pbysieian,  or  plaintiff,  to  prove 
that  he  has  fully  complied  with  the  law  of  hia  State 
and  was  duly  qualified  to  practise  medicine  at  the  time 
the  services  in  question  were  rendered;  or  whether  this 
will  be  presumed  until  contradicted  or  disproved  by  the 
defendant.  Upon  this  question  there  is  again  a  differ- 
ence of  opinion  in  the  courts  of  the  different  States. 

Probabiy  the  rule  best  founded  on  reason  and  jus- 
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•  Schall  vt.  Etsuer,  98 13a..,  IVO. 
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(ice  i&  that  ia  civil  BuitB  bcilwDcii  phyeiciaa  and  patient 
llie  pUyEician's  right  to  practise  medicine  will  be  pre- 
giimeti  until  disproved,  or  at  least  disputed;  while  in 
cases  of  a  criminal  prosecntion  against  one  for  practis- 
ing medicine  unlawfully,  he  must  prove  hiniBelf  to  have 
complied  with  the  law.  This  rule  ia  very  clearly  laid 
down  by  Justice  McAlleater,  of  the  Illinois  appellate 
court,  who  aays:  "  After  a  thorough  examination  of  the 
authorities,  and  a  full  con&idcratioOj  we  are  ol  the 
opinion  thjit  the  rule  witli  its  proper  distinctions  may 
be  thus  stated :  Where  the  question  of  license  or  quali- 
fication of  a  physician  arises  collaterally  in  a  civil  ac- 
tion between  party  and  party,  or  between  the  doctor 
and  the  one  who  einployed  him,  then  the  license  or  due 
qualification  under  the  statute  to  practise  will  be  pre- 
sumed; but  in  case  of  a  prosecution  on  behalf  of  the 
public  the  rule  is  otherwise,  and  in  euch  cases  license 
or  diie  qualification  under  the  statute  is  not  presumed, 
and  it  rais  with  the  defondant  to  prove  it."  • 

A  Bound  reason  for  this  rule  is  that  when  an  act  ia 
required  by  positive  law  to  be  done,  the  omission  of 
which  would  be  a  misdemeanor,  the  law  presumes  that 
it  lias  been  done,  and  therefore  the  party  relying  on  the 
omission  must  malie  sojiie  proof  of  it.f 

•  WillianiH  III.  Pwijfle.  'iCi  III.  App..  H3. 

f  Citv  of  Chktiga  vi.  Wmj(1,:;4  lit.  App.,  40. 
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There  is  considerable  doubt  cast  upon  the  full  appli- 
cation of  this  rule  in  lUinols  by  a  more  recent  opinion 
of  the  sapreme  court  of  that  State.     The  court,  after 
referring  to  the  decision  anstaining  the  above  rule,  ex- 
presses a  desire  not  to  commit  itself  in  the  case  they 
i*"ero  then  considering,  which  was  one  between  third  par- 
ties    in  which  the  pbyeician's  qualificationa  arose  only 
«>'i3.terally,  but  they  said:  "  If  ht;  (tbe  physician)  were 
liiina^iK  suing  to  recover  for  his  professional  aervices,  he 
woial<l  douUtJeaa  be  required  to  show  aRirmatively  his 
c&in  jiiiance  with  tlie  law,  but  between  third  parties  the 
'net    that  he  ie  and  baa  for  a  long  time  been  practising 
^  *     pbyiician  and  surgeon  is  sufficient  to  show,  prima 
fart^^  that  he  is  Uwfully  authorized  so  to  do."  * 

■A.t  an  early  date  the  supreme  court  of  New  York 
dec*  <Jed  squarely  upon  the  point,  holding  that  in  a  suit 
<^  tlie  physician  for  his  fees  a  license  would  be  pre- 
8urr\e[|  nntil  the  contrary  was  ehown.f 

l^he  supreme  court  of  Louisiana,  also  at  an  early 
"We,  hold  that  where  one  acknowledged  a  physician  as 
*^*Jri^  hy  employing  liim  to  render  professional  services 
"^ch  acknowledgment  was  prima  fads  evidence  that 
'®  "^as  duly  qualifiod.J  but  that  when  the  defendant 


*  Kortli  CLicago  Btrt-et  Ry.  Co.  to..  Cotlon.  14fl  III.,  486, 
_  t  UrPhemw  iw.  GIibsiIhU.  24  Weiid^  15;  Tbompson  : 
'**'»»to.  175. 

*  l*r«vo8i)'  i-t,  Kicbolri,  II  Martiuii,  SI. 
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in  the  euit  propounded  iixtwrrogfttoriee  to  the  plijsi- 
cian  regarding  his  license,  and  he  faikd  to  answer  them, 
such  failure  would  be  taken  ae  cvnfes&iDg  that  he  had 
no  license  to  practise.* 

On  the  other  hand,  the  rule  that  a  physician  miast, 
upon  suing,  prove  that  he  has  secured  a  license  in  con- 
formity with  the  law,  was  acknowledged  as  the  law  in 
])elawareinl843.t 

The  supreme  court  of  (Georgia  declared  such  rule  to 
l)c  tlto  law  in  that  State  as  early  as  18504  ^^^  ^^^^ 
the  supreme  court  of  Alabama  said :  "  The  efTect  of  these 
statutes,  taken  together,  was  to  prohibit  all  persons  from 
practisiug  as  ph3?Bician9,  unless  they  were  licensed  by  a 
medical  bonrd  in  their  State,  or  their  names  were  en- 
rolled according'  ta  the  provisions  of  the  statute,  or  un- 
less they  practised  on  the  botanic  system  alone;  and  the 
necessary  result  of  this  prohibition  would  be  to  prevent 
a  recovery  in  all  actions  founded  on  contracts  for  medi- 
cal services,  unless  it  was  proved  that  the  persona  ren- 
dering 8uch  services  were  not  M-ithiti  the  prohibition."" 

The  same  rule  is  held  to  be  the  law  in  N"ew  Jersey  1 1 
and  Massachusetts.^    The  eupreme  court  of  Tndianft,  in 


"  Diokemon  im.  Qutdy,  B  nohinsrin,  iS9. 

t  Adams  w.  Blewftrf.  h  H«rr,  I-M. 

j  Jtowtr  VI.  Smith,  fi  Ga.,  74. 

■■  Mav8,  Adnnid,  «tc.,  m.  Willluni,  VT  Ala.,  267- 

I  Dow  VI.  n.il<,y,  .-to  N.  J.  L.,  354. 

A  Spa--iliUng  v$.  Alford,  I  Pick.,  33. 
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fl  J^cent  decision,  after  reviewing  all  of  the  princifml 

osses  on  both  Kidca  of  the  question,  expresses  itseli  as 

betiering  that  good,  reason  exists  in  civil  suits  for  the 

nUe   of  presuming  the  physician  qualified  until   the 

qualification  is  disputed  or  disproTcd,  hut  the  court 

"dels:  "The  statutes  under  which  these  several  rulings 

tiave  been  made,  while  similar  to  our  own,  none  of 

them,  60  far  as  we  know,  provide,  as  does  ours,  that  no 

cause  of  action  shall  lie  in  favor  of  any  person  for  serv- 

icea    as  physician  who  has  not,  prior  to  the  rendition  of 

saeli  eervices,  procured  a  license  to  practise."  The  court 

thexi  argues  that  this  clause  in  the  statute  has  the  effect 

of   ciompelling  the  physician  to  prove  that  he  has  com- 

P^i^<d  with  the  requirements  of  the  law  before  recover- 

"^    iu  a  suit  brought  to  collect  the  value  of  professional 

*lrhe  stat.utofi  of  some  States  contain  the  reasonable 
pro^'^Tsion  that  no  evidence  of  authority  to  practise-meili- 
"^■^^  will  he  required  as  a  prerequisite  to  a  recovery  for 
pre*  :^ft!gioual  gervicps  unless  notice  is  given  by  the  de- 
'***^3ant  that  he  shall  require  proof  upon  that  point. 
Ttt  ^  court  of  appeals  of  South  Carolina  held  in  an  early 
eas^^  that  the  physician's  right  to  practise  would  be  pre- 
^^^■^ed  unless  tlie  defendant  gave  him  reasonable  notice 
trif^^  proof  upon  that  point  would  be  required. f 

*Coop«rtr«.  fiflffln,  13  Ind.  Anp.,  Iil2, -10  N.  E.  Hop.,  710. 
t  Crane  v».  McLiiw,  ISRichnrJMio,  129, 


192   THE  LAW  IN  ITS  RKLATIONfi  TO  PHYSICIANS. 


Regarding  those  States  in  which  the  question  haa 
not  been  decided,  it  is  pertinent  to  say  that  no  better 
advice  can  be  givai  than:  Assume  that  no  presumption 

of  law  will  be  indulged  in  favor  of  tlwi  physician's  right 
to  practise,  and  have  your  case  prepared  accordingly. 

In  case  of  suit  brought  in  one  State  for  Bervices 
rendered  in  another,  no  proof  is  necessary  of  the  right 
of  the  physician  to  practise  in  the  State  in  which  the 
servjcea  were  rendered,  for  the  courts  of  the  State  in 
which  suit  is  brought  will  not  presume  that  the  prae- 
ticc  of  medicine  was  restrictr-d  in  tliat  State.* 

Proof  of  Authority  to  Practise. — The  character  of 
proof  required  to  show  that  one  is  qualified  to  practise 
medicine  and  surgery  depends  almost  entirely  upon  the 
statutes  of  the  particular  State,  and  the  preparation  of 
this  proof  can  he  intnitited  only  to  those  sltilled  in  the 
law;  therefore  it  will  be  idle  to  give  more  than  a  very  ■ 
cursory  review  of  the  law  upon  this  point.  Probably 
the  fundftmental  rule  of  evichjiee  in  making  this  proof 
is  the  eimple  one  that  the  hest  evidence  of  which  the 
case,  in  its  nature,  is  suscepUble  will  be  required.  This 
rule  means  that  if  a  right  is  to  be  proved  wtiich  has  its 
origic  or  foundation  in  a  diploma  or  license,  then  the 
right  con  be  proved  only  by  producing  and  proving  the 
original  diploma  or  liceu^e.     Should,  for  instance,  one 
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living  in  a  Stale  requiring  as  a  qtialification  to  practise 

medicine  that  be  shall  have  graduated  from  a  regularly 

incorporated  racdica!  college,  desire  to  prove  that  he  has 

complied  with  this  law,  he  must  not  only  produce  his 

•^figinal  diploma,  but  he  must  show  the  incorporation 

0^  the  college.    And  if  the  college  does  not  owe  its  cor- 

poj-ote  existence  to  a  special  act  of  the  legislature  of 

t^O-t  particular  State,  he  must  produce  the  act  of  incoi- 

poration;  he  must  also  show  the  college  to  have  existed 

"t    "the  time  the  diploma  purports  to  hiave  been  issued.* 

Should  the  law  not,  however,  provide  that  the  de- 

P'^^^  shall  have  been  issued  by  an  incorporated  body,  theu 

*  r>'»oductioo  of  the  corporate  records  is  not  neeosBary.f 

The  courta  at  an  early  date  required  strict  proof  of  all 

^  "tliBse  fftcts.  never  admitting  a  diploma  ns  proof  perse 

^"^     *t9  gcnuinonoes,  but  requiring  that  the  geauinencss 

**'       "tlie  parehnient  should   be   proved  aUimde.X     The 

'"'^*^r  of  the  law  baa,  however,  been  gomewhat  amclio' 

'"**^^^d  by  statutes  which  frequently  provide  that  when 

"'^^      physician  has  prcgented  his  diploma  to  the  State 

"*^-*d  of  health  or  State  board  of  medical  examiners,  and 

^^*'affid  its  genuirenesB,  the  board  ahall  issue  o  eer- 

'^''*-<^ate  to  that  effect,   and   that   eueh   certificate  and 

"'t*Toms  flhall  be  proof  of  the  holder's  right  to  praetiae 


'Pon.vir-.  ve.  Kyuu.  M  Hun,  29S ;  Huntor  vt.  Blount,  37  Ga., 
■+    OiilinrB  i'».  Ufilr,  74  Mp„  28. 
X  HiQ  M.  Boddle,  6  Ala.  {0.  &),  M. 
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medicine.  In  case  of  proviglous  of  tliis  eort  the  certiil- 
cate  servea  to  prove  and  identify  the  diploma.  The 
fitotutea  Eomctimcs  mol^c  the  license  issued  hy  the  desig- 
nated board  competent  evidence  without. proof  of  the 
signature.  Under  such  e  statute  it  ia  incumbent  upon 
the  physician  to  simply  offer  the  license  in  evidence  as 
full  proof  of  hitf  rights.* 

Proof  of  Employment. — The  pliyaician  having  shown 
himself  authorized  to  practise  medicine,  the  next  step 
in  establishing  hia  right  to  recover  ia  to  show  his  em- 
ployment. It  the  suit  13  instituted  for  the  purpose  of 
recovering  for  servieea  rendered  to  tlie  deleodaut  him- 
self or  any  immediate  member  of  his  family  for  whose 
medical  services  he  ispriu]arilyrespcin9ilj]e,then  the  mere 
fact  of  the  services  having  been  rendered  by  the  physi- 
cian and  accepted  by  the  patient  is  sufficient  to  establish 
employment.  If,  however,  the  servicea  have  been  rendered 
to  some  third  party,  for  whose  medical  attendance  the  de- 
fendant is  not  primarily  liable,  this  step  in  proving  the 
case  may  require  great  care  and  skill.  The  law  govern- 
ing the  liability  in  such  cases  is  fully  examined  in  a  pre- 
ceding chapter,  f 

Proving  Services  Bendered. — Having  passed,  very 
briefly  over  the  method  of  proving  the  physician's  right 
to  practise  medicine,  and  his  proof  of  employment,  we 


*  White  v».  Mutin,  38  Ak,  U7. 


fSeep.  QI,rfjwj;  , 


RECOVKET  OP  COMPENSATION.  195 

will  pass  to  tiie  next  and,  to  him,  more  important  step 

oi  proving  the  services  renderod. 

The  question  of  how  far  a  physician  may  go  in  giv- 
ing testimony  upoti  tliis  point  is  often  a  very  nice  one, 
for  the  statutes  of  many  States  place  a  seal  of  Bccrecy 
Bpoa  tiie  lips  of  tlie  physician  with  regard  to  knowl- 
Mge  obtained  in  a  professional  v&y.  The  Civil  Code  of 
New  York  provides  that  a  physician  "shall  not  be  al- 
lowed tu  disclose  any  information  which  he  acqiiiretll  in 
atlmtlmg  a  patient  in  a  professional  capacity  and  which 
was  necessary  to  enable  him  to  act  in  tliat  capacity."  In 
Kcff  York  a  physician  brought  a  suit  to  recover  for  serv- 
iKfl,  and  the  patient  filed  a  general  denial  to  the  physi- 
ciiii's  complaint  or  preliminary  Btatement  of  facta  upon 
*lueh  he  relied  for  recovery.  The  question  then  arose 
*i  to  what  facts  the  physician  would  be  permitted  to 
Mify  to  under  the  law  from  which  this  quotation 
latakwi.  He  attempted  to,  and,  in  fact,  rlid,  in  the  trial 
Wfurt  testify  to  the  defendant's  physical  condition  and 
"le  diueaae  for  which  he  treated  him;  but  upon  appeal 
'•le  judgment  was  reversed  because  the  physician  had  na 
"Sht,  under  the  law  above  quoted,  to  disclose  Bueh  in- 
'"ffaation,  the  patient  not  having  waived  his  privilege, 
"  *a8  urged  by  the  physician's  counecl  that  the  patient, 
tiy  hi«  general  denial,  waived  the  privilege.  The  court, 
"owever,  held  this  ground  to  he  untenable,  notwith- 
*MiiidiEg  the  general  denial  did  make  it  incumbent  upon 
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the  pliysician  to  prove  al!  of  the  facta  upon  which  he 
based  hJa  oni^n;  \m.d,  however,  the  patient  set  up,  as  a 
ikrense,  incompetency,  unskill fulness,  or  nuBConduct, 
ho  would  then  have  put  in  direct  issue  the  maimer  of 
treating  the  disease,  and  would  doubtless  have  been  held 
to  waive  the  privilege,  thereby  permitting  the  physician 
to  testify  to  the  condition  be  found  existing  in  the  par- 
ticnt  and  to  the  treatment  which  he  preacribod.  It 
was  also  urj^ed  in  this  ease  that  if  the  physician  were 
not  permitted  to  describe  the  disease  with  wUitili  the 
patient  was  afllicted  he  could  not  ehow  the  value  of 
the  Bervicefi,  but  the  court  was  of  the  opinion  that  sucllfl 
a  result  did  not  necessarily  follow.  Justice  Haight,  who 
wrote  the  opinion,  said:  "  The  physician  can  still  testify 
to  hift  employment,  to  the  number  of  visits  made,  to  the 
examinations,  prcscriptionB,  and  opcriitions,  and  if  th»j 
defendant  objects  to  his  describing  them  the  physician 
may  testify  as  to  their  value."  * 

This  rule  would  preclude  the  physician  from  cop- 
roborating  his  testimony  as  to  the  value  of  the  serv- 
ices because  he  could  not  communicate  the  character  of 
the  services  rendered  to  another  physician  to  enablfi. 
him  to  form  an  opinion  as  to  their  value;  but  it  is  oh-, 
vioua  that  the  defendant  could  not  produce  a  witnca 
to  dispute  the  value  of  anch  services  without  metdn, 


•  Vim  Alk^n  M.  Oordun,  83  nun,  S7a,  31  N.  Y.  Supp,,  »07. 
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public  the  facts  which  the  plaintiff  was  forbidden  to 
discloBe,  thereby  enabliBg  the  plaintiff  to  produce  expert 
evidence  in  corroboration  of  hie  own  teetimony  as  to  the 
value  of  the  aervices  rendered. 

In  tho&e  Stato6  iu  whicli  the  phyeician  is  not  pre- 
cluded by  express  stalutea  from  disclosing  information 
obtained  by  him  in  a  professional  capacity,  he  will  be 
permitted,  at  the  proper  stage  in  proving  his  ease,  to 
testify  fully  and  particularly  as  to  the  extent,  charac- 
ter, and  value  of  the  services  rendererl.* 

Books  of  Account  in  Proving  Claims. — Unless  the 
services  upon  which  the  suit  is  brought  have  been  very 
recently  rendered  it  will  be  extremely  diflicalt,  if  not 
iinpOBsible>  for  the  physician  to  testify  to  the  time  of 
irmldng  each  visit  and  the  value  of  the  same  without 
having  recourse  to  his  books  of  account. 

At  such  a  lime  ihe  pliyeician's  booka  of  account  may 
generally,  if  properly  kept,  be  made  use  of  for  a  double 
purpose:  first,  they  may  be  used  to  refresh  the  mind  of 
the  phyeician  in  testifying  to  the  facts  referred  to  tiiere- 
in,  and,  second,  they  may  be  introduced  as  evidence  tn 
prove  the  account  upon  which  suit  is  brought.  As  a. 
means  of  refreshing  his  memory,  it  is  proper  for  a 
physician  upon  testifying  to  have  recourse  to  Ms  books 


*  Pur  ft  list  nf  Stiiti^ti  onnUiiiinj;  eCiitiitfis  wbirh  disrjuftlifjr  tfac  phy- 
laa  Ut  g^tje  fiucb  evidence,  ec«  p.  181,  n. 
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either  where  he  recollects  tlie  facts  anil  can  testify  Iroi 
memory,  or  whero  he  does  not  rocoUect  the  facts,  but 
made  or  saw  the  writing  when  the  facts  were  freeh  in 
his  mind  and  roracmbors  that  it  then  stated  the  tacts  cor- 
rectly.* 

No  jsrenoral  rule  can  be  given  as  to  when,  where,  and 
under  what  eircuinstaucea  the  books  of  account  are  ad- 
mieaiblc  as  evidence  of  tho  facta  stated  in  them,  as  the 
subject  is  one  upon  which  the  decisions  from  the  oourta 
of  the  several  States  are  irrt-'troucilaUe;  moreover,  many 
States  have  statutes  regulating  the  subject  which  are 
peculiar  to  the  particular  jurisdiction.  In  Kew  York 
file  physician's  books  of  acconnt  are  admiasiblc  as  evi- 
dence upon  his  showing  iliein  to  ha  hi&  regnlar  books  of 
accountj  and  proving  that  he  kept  no  clerk  who  was 
familiar  with  his  business  and  competent  to  testify  re- 
garding Ibe  facts  stated  in  the  hooks;  tliat  some  of  the 
work  or  services  charged  was  performed,  and  that  he 
kept  eorrycl  accoiintc.t  The  proof  that  tlie  physician 
keeps  correct  books  of  account  should  be  made  by  pa- 
tients who  have  settled  bills  by  his  books.J  The  pbyaia 
cian*B  wife,  who  transcribes  or  enters  items  into  thn 
physician's  books,  is  not  a  clerk  within  the  meaning  of 


•  Cliuse'fl  filep'ht'n'B  Dig.  of  Evideuw,  Art.  ni,  N. 
I  Votibui'g  trn.    Thaynr,    12   Julius.,  iSL;    Ativogil   n.   Canuj^ 
Hun,  1.  -■  • 

]  VMXtf  ts.  Clark,  41  Ilun,  136. 
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the  aWc  qualiflealion.*     In  i*tuiiisjlvania  the  phyei- 

dan's  books  of  original  entry  are  admitisible  in.  evidence 

"pwn  being  properly  proved  to  be  8uch.-t     In  Indiana 

it  is  very  doubtful  whether  books  of  ncconnt  are  com- 

Jjctent  evidence.J    The  rule  as  it  exists  most  geiieriilly  is 

tiiat  the  boola  of  original  entry  are  admissible  when 

properly  proved.  If  the  entries  are  in  the  handwriting  of 

"ift  party  himself,  then  he  may  prove  tho  same;  if  in  tlie 

iiandwriting  of  a  elerlt,  then  such  clerk  must  identify  or 

P"*vc  theaccount;  but  if  the  person  who  made  the  entries 

w  dead,  mentally  incapjicitated,  or  beyond  the  jurisdic- 

**n>  the  books  may  be  received  in  evidence  upon  proof 

^'  the  handwriting  of  such  person.*    Thit*  rule  mast, 

ROWover,  be  understood  &s  subject  to  many  qua!ificattonB 

*^*1  exceptions.  j( 

It  is  generally  required  that  the  books  he  those  of 

'^•'iginal  entry.    Such  is  the  requirement  in  many  of  the 

^*«fces.*    In  Pennsylvania  it  is  held  that  a  book  con- 

*^itiiing  entries  transferred  from  time  to  time,  as  the 

P*i*ties  had  leisure,  from  a  blotter,  which  is  preserved 


*  Smith  "*.  Sniilti,  l»  N,  Y.  App,  Div..  201 

+    Jn  re  Fulton  Est,,  178  Po,  »L,  7S. 

^    B  A.  Mid  E,  Etjcvcl.  of  L.,  24  eil.,  OflB. 

*  "SIcBride  r«.  Watw,  1  MgOord  (S.  C),  381. 

II    Shi-  It  A.  and  E.  Eiicyfl.  of  L,.  2d  ed.,  903  el  itq. 

Tli«  iHiurw  of  Ki;ntuckj.  Miiitip,  MaeBachiisett?.  Minneaoln,  Mid- 
y.^*^-*   J^cw  Jersey,  PcnnBylvania,  Souih  Cardina,  Tesii*,  ami  Vermont 
^**>»o  thai  the  bonk  ahnll  be  one  of  OTiglnal  etitrj. 
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and  in  the  possession  of  the  pjirly  oiTering  the  book,  ia 
not  ailmissible  as  a  book  of  original  entries,  the  blotter 
bning  tbc  pcrninncnt  record  of  the  trausuctiou.*  If, 
liowever,  such  entries  are  first  made  tipun  slips  of  paper 
or  cards  and  tlien  copied  into  &  book,  such  book  bccomeis 
one  of  original  enlrJes-f  H  llitse  tempornry  memo- 
randa are  made  by  one  person  and  transcribed  into  the 
book  by  another,  it  will  probably  be  necessary  to  call  not 
only  the  perfion  IraniiLTibing  tbcrii  to  prove  the  entries 
made  in  the  book,  biit  persons  making  the  original  racm- 
oraiula  as  well,  to  prove  that  at  or  about  the  time  the 
eharges  were  made  aervices  were  performed  similar  to 
those  charged  in  the  book.J 

Particularity  of  Items  of  Acconnt. — As  to  the  par- 
ticulfirity  with  wiiiuh  the  account  niiist  set  forth  the 
items  of  the  bill  upon  which  suit  is  begun,  it  may  bo 
stated  generally  that  this  depends  npon  the  nature  of 
the  account  If  the  account  ia  one  upon  which  there 
has  been  no  aettlement  or  liquidation  of  the  character 
reft^rrc'd  to  in  a  preceding  pfirnprapii."  oaeh  item  filiould 
be  charged  separntely  and  under  the  date  upon  which 
the  particular  Bcrvice  was  rendered,  with  a  specific  sum 

•  BretniK  m.  Meilzlcr,  S3  Pa.  Bi..  IB*. 

f  linv'rMin  nt.  Ponoll,  19  Dow.  Pr.,  4ft7;  Putum  u*.  Ryao,  -1  Rawte 

t  Chicago  Lumber  Co.  iv.  IIgkiU,  61  Fed.  Rap.,  8H  ;  UUIar  r».  Shof, 
I4S  Hum.,  U\i\  Palue  «i.  Sbrrwooil,  31  Mini)  ,  225, 
"  Svo  LimiUUoti*  tif  Actiuui,  |i.  1 84. 
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charged  for  each  visit  or  item  entered  upon  the  ac- 
count. There  are  cases  holding  that  such  particularity 
is  not  necessary,*  but  there  is  not  sufficient  authority 
to  jiistify  one  in  ever  keeping  or  preparing  an  account 
with  less  particularity. 

In  an  early  South  Carolina  case  the  bill  sued  upon 
contained  an  item  of  "  thirteen  dollars  for  medicine  and 
attendance  on  one  of  the  general's  daughters,  in  curing 
the  whooping-cough."  A  new  trial  was  asked  for  on  the 
groimd  that  the  physician  ought  to  have  given  a  specific 
bill  of  the  medicine  and  attendance.  The  court,  speak- 
ing through  Justice  Smith,  said :  "  I  did  think  otherwise 
™  hearing  this  case;  but  on  mature  consideration  I 
think  the  charges  were  too  general,  and  am,  therefore, 
for  granting  a  new  trial."  f  The  question  of  whether  or 
not  the  account  is  sufficiently  specific  must  be  decided  by 
the  court  according  to  the  prevailing  usage  in  similar 
casea-J 

Regarding  the  character  of  the  visits  or  services  per- 
formed, and  the  kind  and  amount  of  the  medicines 
'^rged,  it  does  not  seem  necessary  that  the  bill  shoidd 
**  descriptive.  In  an  early  New  Hampshire  case  in 
fnieh  the  items  were  specified  as  "to  visit"  and  "to 
"•edicine,"  the  court  said :  "  Had  this  been  shown  to  be 

*  Van  Bibber  vi.  Menitt's  Exr.,  12  Weekly,  N.  C,  272. 
f  Haghes  vs.  Hampton,  2  Tread.  Const,  (S.  C),  746. 
t  Schmidt  OT.  Quin,  1  Mill  ConBt.,  418  {S.  C). 
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different  from  the  usage  of  medical  mGn,  it  might  be^ 
proper  to  inquire  into  the  character  of  the  disease  andj 
the  circuraataBCcs  under  which  the  services  were  per-1 
forint'dj  bwl:  the  charge  stands  welt  enough  until  goine-' 
thing  is  shown  to  the  contrary.    There  is  nothing  upoa , 
the  face  of  the  charges  to  create  any  suspicion  of  their  ■ 
correctness;  and  we  can  not,  without  evidence,  make  any 
pTCsuraplion  against  them.     Or,  if  there  had  been  a 
general  charge  for  visits  and  medicines  throughout  the 
year,  and  a  gross  sum  affixed  thereto,  for  compensation 
to  the  physician  and  for  medicines  furnished,  there' 
might  be  some  reason  for  inquiring  into  it.    But  hero 
is  a  specific  eura  charged  for  each  visit;  and  it  was 
competent  for  the  defendant  to  show  that  the  services 
were  not  rendered  ami  that  the  cliarges  wore  unreason- 
able, if  such  Iiad  been  the  facts."  • 

From  the  preceding  quotation  the  reader  will  realize 
the  necessity  in  case  of  an  unusual  charge  of  specifying 
the  character  of  the  services  rendered.  If,  for  instance,  a 
minor  operation  were  performed,  or  if  unusual  services 
of  any  character  were  rondercd  while  making  a  visit,  and 
yet  the  item  appeared  upon  the  bill  as  a  "  visit,**  with 
the  proper  amouut  charged  for  the  real  services  per- 
formed, the  difference  between  the  Bum  charged  and 
the  amount  ordinarily  charged  for  a  mere  visit  would 


*  OQ*M)ett  tw.  Spofford,  II  N.  II,  167. 
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^  So  greet  as  to  crc&te  a  suspicion  as  to  the  corroctuess 
«f  the  biU. 

3ooks  of  Account,  How  to  be  Kept, — ^It  is  advisable 
to  rWor  more  particmlarlj  nt  tills  point  to  the  mnnner 
witl  methtHl  of  kei'ping  the  physician's  books  of  original 
*'^tTy.  It  has  just  bc«n  observed  tlmt  a  physician  may 
1*  rwiuiruil  to  state  spt'eifically  thn  nature  of  each  bptv- 
'«>  lenderod  and  ehnrged  upon  the  account.,  especially 
if  the  ainuiinl  c!iar}ff;(l  fur  the  siime  is  of  an  uuiisual 
ch«.-racter;  it  tlieivfore  is  uw^-ssary  that  souic  explana- 
t'OTX  be  entered  with  each  item  which  will  enable  the 
pliysician  to  refresh  hia  memory  and  testify  to  the  par- 
''cu  lar  BfirTices  rondrred. 

"Upon  the  other  hand,  if  the  books  ore  desired  to  be 
"80*3  in  eviderce  in  those  States  extending  to  profcs- 
^'<*Qa]  com municationg between  physician,  and  patient  the 
pri-vilege  of  seereoy,  they  must  not  divulge  matters  com- 
'"K"  witliin  tlie  protection  of  the  statute,  otherwise  they 
will  be  objectionable  and  wil!  be  excluded  upon  motion 
of  "tlie  patient  or  bis  personal  representatives.  Generally 
^P^alring,  any  information  obtained  by  the  physician  in 
HIS  professional  interconrae  with  his  patients  which  was 
ncoGsaary  to  enable  Iiim  to  treat  them,  and  aUo  the  char- 
acter of  treatment  advised  or  prescribed  by  bim,  are 
*ithitt  the  protection  of  the  statute.*    Here  is  clearly 

^<^e  L'hnp.  !x,  Prlvili^eil  CoinmiiniicntKiiin.     For  a  llct  of  Stales  la 
'***^*i  tliapri«Uogij  is  recognized,  seep.  481,  n. 
11 
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a  case  where  the  requirementH  of  the  Uw  oa  tbe  one 
hand,  and  the  prohibition  of  the  law  upon  the  other, 
ronilict  in  such  a  vay  as  to  tmhjeci  the  physician  to  a 
eevore  hardship.  Thie  hardship  it  is  thought  may  be 
ov(!r(!oiii«  if  the  phy&ieian  living  in  a  State  wliich  eojoiiiB 
silence  aa  to  all  knowledge  professionally  ohtoinod  will 
iuvent  a  code  of  arbitrary  signs  uud  characters,  and  by 
the  nse  of  these  characters  describe  the  ailments  for 
which  he  treats  his  patients,  together  with  the  aervieea 
rendered  by  lum.  Such  characters  when  used  must, 
however,  bo  completely  unintelligible  to  others,  and  il; 
can  not  be  safely  advised  that  he  would  be  pcrniitied  to 
disclose  his  system  to  iiiiotlicr  and  alill  claim  the  privi- 
lege of  having  Ins  books  coataimug  such  characters  ad- 
mitted in  evidence. 

Ulnstrations. — Should  the  physician  have  beca  so 
indiscreet  as  not  to  keep  a  book  of  accounts,  and  is  un- 
able to  Tccnll  and  testify  epoeifically  to  the  items  of  the 
account  upon  which  he  brings  suit,  or  is  prohibited  from 
BO  doing  by  reason  of  the  death  or  mental  uuBOundncsB 
of  tho  patient,  his  ability  to  recover  is  a  matter  of  very 
grave  doubt.  In  the  case  o£  Administrator,  etc.,  of  Galt- 
ney  vs.  Leggctt,  Dr.  Leggett  brought  anit  to  recover 
among  other  sums  one  npon  an  open  account  for  medi- 
cal aervices  rendered  Oaltney  and  his  wife,  children, 
and  servants  during  the  years  from  1836  to  1843,  an 
wliich  amounted  in  the  aggregate  to  one  hundred  and 
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!o:ty  dollava.    Leg^^etl's  only  witness  was  John  W.  Mo- 

nett,  Galtney's  regular  family  physician,  by  whom  it  was 

proved  that  Leggett  attended  Galtuey's  family  in  his 

&bs«Bcp.    He  tt'gtifiod  that  he  had  aeen  Leggett  at  Galt- 

ncy'B  house  two  or  throe  times,  but  did  not  say  at  what 

time.    He  did  not  know  anything  about  any  of  the 

clmrgcs  made,  nor  of  Lcggett's  making  any  visits  at  the 

tinie  charp.'d ;  he  knew  nothing  of  the  items;  that  he  had 

heard  Galtney  frequently  say  that  he  had  employed  Ij<?g- 

&^t  83  his  phyaician  when  he  waa  abetut;  that  Galt- 

^y's  family,  whit*  and  black,  numbered  nearly  one 

'"ladred  persons,  and  they  were  often  sick ;  that  he  had 

allied  two  or  three  times  in  oonsnlfaiion  with  Leggett  at 

Claltncj'g  house;  that  the  prices  charged  for  the  eorv- 

iceg  -Were  aceoTcling  to  the  usual  rates;  that  Galtney  and 

^?gctt  were  very  intimate,  and  that  it  was  not  imuBunl 

for  men  attnatcd  as  they  were  to  suffer  accounts  to  run 

on  unTOlIceted  for  a  long  time.     Justice  Tliateher,  in 

cottimentiug  upon  the  case,  said;  "The  evidence,  how- 

'^^^*"»  upon  which  the  jury  found  for  the  plaintitf  some 

portion  of  the  account  for  medical  and  surgical  services 

swrns  extremely  vague  and  uncertain.    The  only  wit- 

"Ws   called  by  the  plaintiff  to  establish  this  account 

'^"W  speak  neither  as  to  the  time  or  the  character  of  the 

^'^ices  charged,  and,  in  poiut  of  law,  gave  no  testi- 

""^"y  as  to  the  account  filed.     It  is  true  that  it  is 


dim 


'^ult  for  accounts  of  this  character  to  he  strictly 
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proved,  nor  inclecil  is  it  ncccasory;  but  it  would  sec 
to  be  alwayB  in  the  power  of  a  physician  or  Burgwjn 
Bhow  Lhat  lio  was  in  the  habit  of  keuping  correct  boo 
of  accouiita,  and  that  the  account  eucd  upon  had  be 
correctly  copied  from  his  booka.  It  is  also  true  that 
the  court  will  not  lightly  disturb  the  findings  of  a  ju 
in  cases  of  this  kind  whore  they  are  particularly  t 
proper  jmigcs  of  ttie  wt-ight  of  the  evidence;  but  in  t 
prc&cut  in&tanco  the  cvidcuce  docs  not  seem  at  all 
warrant  the  verdict  upon  tlie  account." 

And,  again,  in  the  case  of  Sininious  vs.  Means, 
which  suit  wa5  brought  to  recover  a  hundred  and  flft; 
dollars  for  medical  services  generally  and  medicines  fur- 
nished to  defendant  and  hia  family,  and  in  which  the 
jury  found  a  verdict  for  the  plaintiff  for  a  hundred  and 
thirty  dollars,  tho  evidence  showed  that  during  the 
period  charged  in  the  account  the  plaintiff  was  the  fa 
ily  pliysician  of  the  (defendant,  and  was  seen  Berersl 
times  going  to  and  from  the  defendant's  rcsidoneo,  and 
was  frequently  at  the  house  of  the  defendant;  and  that 
the  charges  contained  in  the  account  filed  were  In 
cordance  with  the  customary  rates  in  that  locality. 

Justice  Thatcher,  passinp  upon  this  ease  aUo,  saidt 
**  The  evidence  introduced  to  prove  the  account  was  to 
the  effect  that  the  plaintiff  below  was  the  practising 
physician  in  the  family  of  the  defendant,  and  that  he 
was  Boen  pnseiug  to  and  from  the  defendant's  house,  dur-: 


rsl" 


1 

id:l 


RBCOVERT  or  COMPENSATION. 


207 


I'll?  tlio  time  included  in  the  account;  and  that  '  he  did 
practise  In  \m  family'  during  the  pericMl,  together  with 
prool  that  the  amounts  charged  in  the  account  were  ac- 
cording to  the  customary  rates.    The  items  of  the  ac- 
<^outit  do  not  appear  ie  tlie  record.    The  bill  of  excep- 
*'ooa  does  not  show  of  what  character  the  professional 
^''vices  or  medifincs  supplied  were,  or  that  any,  in  fact, 
^^t-Q  Bupplied.     Tfie  evidence  that  the  physician  prac- 
tited  in  the  family,  and  was  seen  going  and  returning 
IrorQ  ijjs  house,  ia  not  sufficient  to  create  a  legal  pre- 
iurnjlion  of  indebtedness  by  the  defendant.    Thie  court 
iiss    gone  80  far  as  to  authorize  a  phj'sician  to  recover 
'"  aji  action  againat  his  patient  by  establishing  upon  a 
trial  the  facU  of  his  habit  of  keeping  correct  books  of 
*<^oiints,  and  that  the  account  sucrl  upon  had  been  cor- 
ri^i^tly  copied  from  his  books.    But  with  this  exception. 
Physicians  must  be  held,  like  others,  to  the  customary 
^t^B  of  evidence.     In  this  view  the  finding   (of  the 
j^fy  in  favor  of  the  physician)  in  tliia  caae  was  plainly 
'U'Warranted  by  the  evidence."  • 

^or  has  the  jury  any  right  to  assume,  because  most 
^^  the  items  of  such  an  account  have  been  positively 
proved  to  be  correct,  that  all  of  the  items  are  corTeet. 
^e  eourt,  in  a  catw  involvinj^  thia  point,  speaking 
ihrcfcvigh  Justice  Fisher,  said;  "  The  plaintiff  must  either 

*  SJmmanB  in,  Meatia,  16  Kian.,  £91. 
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prove  his  account  by  Jirwt  ami  |>f»fiiLivc  proof,  or  al 
that  he  kcepK  corrt'ct  hooIcK,  uiul  that  hJti  accounu  hat 
been  correctly  transcribed/'  * 

Antlj  again,  in  thu  catse  ot  Dtijul  vs.  .luhnsoii,  uclmr^ 
in  which  a  pliyaiciun's  bill  liacl  [tceu  allowed  aiid  paid  to' 
the  amount  of  $C12.fi5,  Justice  SpofTord  eaid:  "The 
lar^  medical  bill  is  not  justified  by  the  evidence.  There 
is  no  detailed  account  of  itcmti.  Two  or  tiirw  visits  to 
the  parish  of  Ualcagieu,  about  forty  iiutc«  from  Dr. 
Thornton's  residence  in  Flat  To^ra,  and  constant  atten- 
tion to  the  deceased  fur  a  fortnight  in  his  own  hou^e, 
whither  Dejol  was  removed  before  his  death,  together 
with  the  furnishing  of  medicines,  are  all  the  services 
epeciCcally  proved.  It  is  true  a  witness  Etatos  that 
the  doctor  attended  the  deceased  for  sis  or  eight  niontha 
before  his  death.  The  diseaee  was  also  a  loatheorae  one. 
But  the  opinion  of  this  witness  tliat  the  hill  was  a  jnst 
and  correct  one  can  not  supply  the  lack  of  data  to 
support  such  an  opinion.  Upon  a  survey  of  the  evidence 
wo  fire  sutisGed  that  three  hnndrod  dollars  would  hr  a 
liberal  allowance  for  the  eorvices  as  proved,  and  the 
item  charged  as  paid  to  Dr.  Thornton  muet  be  reduced, 
to  that  sum."  f 

In  proving  that  professional  services  have  been 


•  Moore  im.  Joree,  S3  Miss.,  RfH. 

I  Dti'A  I'x,  Jolitifloii,  admr.,  IS  La.  Ann.,  SB'S. 
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teredj  it  is  conipcteDt  for  tlio  ph^'sician  to  produce  a 
fitnesB  to  testiXj  that  Lhe  physiciaa  left  his  oflice,  taking 
medicine  vith  bini,  and  said  he  vae  going  to  visit  the 
particular  patient,  and  started  in  the  direction  o£  the 
place  where  he  lived.*  il  will  Uj  umlcrsUHid  from  llii; 
preceding  cases  that  this  evidence  is  aimply  corrobora- 
tive in  etfeet  and  is  valuable  only  for  the  porpose  ol 
strengthening  the  cvidcuco  of  tho  principal  witness  who 
tostilicB  as  to  tiie  particular  eervices  rendered. 

Proof  of  Amount  of  Claim. — Tiiere  is  no  presump- 
tion of  law  concerning  the  vuliie  of  a  physician's  or  sur- 
geon's services,  and  there  is  no  presumption  that  a  jury 
can  ascertain  it  without  testimony  of  some  kind  from 
persons  knowing  souiL'thitig  about  bucIi  valui-.f  It  has 
o^Gjx  shown  that  the  plaintiff  ia  a  competent  witness  to 
**stify  to  the  value  of  the  Berrices  which  he  has  sued 
***  ^ecoverj  the  patient  being  alive  and  of  sound  mind. 
c»uo\ild  any  other  physician  be  cognizant  of  the  cbar- 
floter  and  extent  of  the  servicRB  upon  which  euit  is 
broTipht,  it  will  also  be  competent  for  him  to  testify 
™  tlieir  value;  or,  if  the  case  ia  such  that  the 
plaintiff  is  not  precUiderl  froni  disclosing  the  character 
"'  the  defendant's  disease  and  the  nature  and  extent  of 
his  Berviees,  then  he  may  call  upon  any  regular  physician 


•  AutauK*  €o.  r'x.  Davl«,  SS  Ala.,  70S. 
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to  testify  as  to  their  value.  When  such  testimony  is 
given  regarding  the  value  of  the  Bervicea  rendered  and 
none  is  given  to  contradict  it,  the  jury  is  not  permitted 
to  disregard  the  evidence  and  form  an  independent  con- 
clusion, hut  must  find  in  accordance  with  the  evidence.* 
Should  conflicting  evidence  upon  this  point  be  adduced 
by  the  parties,  it  then  becomes  the  duty  of  the  jury  to 
scrutinize  it  and  deliberate  upon  the  matter  with  care, 
80  as  to  arrive  aa  nearly  as  possible  at  the  true  value  of 
the  services  performed. 

The  supreme  court  of  Louisiana  lays  down  the  rule 
that  where  the  witnesses  differ  as  to  the  proper  charges 
to  be  made  by  physicians,  the  correct  rule  is  to  allow 
the  lowest  estimate,  f 

Should  the  case  be  one  of  a  difficult  operation,  and 
the  ability  and  professional  standing  of  the  physician 
specially  high,  these  facts  are  proper  for  the  considera- 
tion of  the  jury  and  will  justify  a  greater  compensa- 
tion.! A  witness  who  is  produced  to  show  the  value  of 
the  services  in  question  must  testify  regarding  the  value 
of  the  particular  services  upon  which  suit  is  pending  or 
those  of  the  same  character.*  It  is  not  necessary  that 
the  physician  should  prove  the  value  of  the  services  to 

*  Wood  Hs.  Biii-ker,  49  Mich.,  296. 

f  Siicoesiiion  of  Ducl<»<,  1 1  Lb.  Ann.,  40fi. 

t  Lanpe  m.  Kearney,  4  K.  Y.  Supp.,  ]4,  affirmed,  12Y  N.  T.,  676. 

•  Trenor  v».  Central  P.  R.  R.  Co.,  60  Cat,  222. 
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the  patient,tho  value  to  be  proved  by  him  is  the  ordiuary 
and  rcftsonabie  price  for  servict^s  of  that  nature.*  The 
ri?asoDablene£s  of  the  charges  can  not  be  established  by 
a  witii<-ss  proving  what  the  Sam's  physician  had  charged 
him  in  a  siiiiilfir  casc,f  nor  is  one  not  a  physician  com- 
petent to  testify  as  to  the  value  nf  snch  services.J  While 
in  epidemics  custora  may  sanction  an  increased  rate  of 
charge,  such  conditions  wili  not  justify  e\orbitant  fees, 
and  in  estimating  the  correct  amount  the  court  is  in- 
clined to  the  lowest  estimate  given  by  witnesses." 

The  cape  of  Board  of  Commissioners  of  Marion 
County  vs.  Chambers  is  instructive  aa  to  the  character 
of  proof  requisite  and  permissible  to  determine  the 
amount  of  fee  to  which  the  physician  is  entitled.  While 
this  case  was  one  in  which  a  physician  brought  suit 
against  a  county  to  collect  fees  due  him  from  the 
county,  yet  thfi  nilcs  of  law  which  were  held  applicable 
to  that  case  would  {jovcni  equally  in  a  like  action  whi-re 
the  plaiiititT  and  dofcndant  wore  both  natunil  per- 
sons. In  this  case  Dr.  C.  was  employed  hy  '■'^^ 
coroner  to  conduct  a  post-mortem  examination,  for 
which  ho  filed  a  claim  of  $180.  The  commissioners  al- 
lowed him  ^UIS,  and  from  that  order  he  appealed  to  the 


•  StjiM  nt.  Tvler,  M  Ooiiii.,  ^32, 
f  IVilliri*  m.  FonW,  4  Aln.,  iii'i. 
X  Uofik  tNt.  Kelly,  3  .'lla.,  SST. 
"  OolUns  v<.  Grnvcx,  13  U.  Ann^  0A, 
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BHjJcriur  court,  where  a  verdict  wa6  given  Mm  for 
fall  amount  of  hla  claim.    The  case  was  theu  appeak^ 
to  the  auprcine  court,  which  reviewed  the  trial  of  thea 
case  in  the  superior  court  and  affirmed  the  jiidRircnt: 
of  that  court.     Tlierc  being  much  evidtjiicc  fully  sus- 
taining the  value  of  the  doctor's  aerviuea  as  charged  and 
allowed,  tliu  court  coufiued  itself  to  eld  examination  oi 
alleged  errors  of  the  Eupcrior  court  in  admitting  and 
rejecting  certain  evideuce. 

The  counsel  for  the  board  of  commissioners  aski 
the  doctor,  "  What  has  been  the  average  daily  income 
from  your  profession  for  the  two  years  past  ?  *'  The  doc- 
tor's counsel  objected  to  the  queation,  and  the  court 
Biistaincd  the  objection.  The  supreme  court,  in  passing 
upon  this  ruling,  said:  "Whether  the  income  of  the 
appellee  (the  physician)  was  much  or  little  was  entirely 
immaterial.  If  a  surgeon  properly  performs  a  surgi- 
cal operation  he  is  entitled  to  recover  the  reasonable 
value  of  his  services,  neither  more  nor  less,  whether  his 
professional  inconie  be  ten  or  ten  thousand  dollars  a 
year.  The  value  of  the  services  can  not  be  measured  by 
the  professional  income  of  any  scries  of  years.  If  the 
physician  or  surgeon  posseBses  the  requisite  skill  and 
knowledge,  and  exercises  such  knowlcilgc  and  skill  prop- 
erly, he  is  entitled  to  be  paid  the  reasonable  value  of 
eervices  rendered  by  him,  irrespective  of  the  question 
of  hia  yearly  professional  income."    The  plainti; 
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duced  two  phyeicians  and  Burgeons  to  testify  in  liis 
behalf  as  to  the  value  of  the  services  performed;  these 
witnesses  testified  "upon  their  examination  in  chief  that 
Ihey  were  physiciauE  and  surgeons,  and  that  they  were 
competent  to  testify  to  the  value  of  services  reEdered  iu 
making  post-mortem  esamination;  but,  on  cross-exami- 
nation, one  of  them  said:  "I  don't  know  what  physi- 
cians have  charged  for  making  post-mortems  for  the 
county;  I  know  nothing  of  the  prices  at  whteh  servicea 
can  be  procured;  I  judge  from  what  I  think  it  would  be 
worth."  The  other  witness  said  upon  cross-examina- 
tion: "  I  liave  never  made  examinations  for  the  county; 
my  testimony  is  based  upon  all  the  circumstances.  I 
base  my  opinion  on  what  I  think  is  the  valuo  of  such 
services,  irrespective  of  the  price  charged  or  paid."  The 
counsel  for  the  boardof  commissioners  then  asked  tohave 
the  testimony  of  these  witnesses  stricken  out,  which  the 
trial  court  refused  to  do.  The  supreme  court  said :  '•'  No 
error  was  committed  in  overruling  appellant's  motion. 
The  testimony  was  competent,  for  the  witnesses  were 
shown  to  be  espCTte,  and  to  poasess  such  knowledgti,  skill, 
and  acquaintance  with  the  subject  under  investigation 
as  entitled  them  to  express  their  opinions  to  the  jury. 
They  may  have  had  some  knowledge  of  the  value  of  such 
services,  without  knowing  anything  at  all  about  what 
others  were  charging  for  like  services.  ...  It  is  dear, 
from  the  statements  of  the  witnesses,  that  they  were 
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skilled  in  their  professions,  and  that  tiey  did  have  si 
ficient  acquaintance  with  the  rnture  and  valae  of  serv- 
icen  rendered  in  post-mortem  examinations  to  entitle 
their  opinion  to  go  in  evidence."  The  board  of  commis- 
Fioners'  counsel  put  ttie  qutMtion  to  one  of  the  membera 
of  the  bonrd :  "  At  what  priee  could  you  have  procured 
competent  physieiauB  to  make  post-inortmii  examina- 
tions during  tlie  years  1877  and  1878?"  The  phjai- 
dan's  counsel  objected  to  the  question,  and  his  objection 
was  sustained.  Upon  thp  correctness  of  thia  mling  the 
supreme  court  said :  "  The  question  in  issue  was,  not 
what  others  would  have  done  the  work  for,  but  wlint  was 
the  reasonable  value  of  the  services  of  appellee  (the 
physician).  It  was  no  more  competent  for  the  appel- 
lant (the  hoard)  to  introduce  the  offered  evidence  than  it 
would  have  Iwen  for  the  appellee  to  provo  that  any  other 
surgeon  wouJd  have  charged  twice  as  much  as  the  sum 
claimed  by  the  appellee.  It  was  competent  for  appellant 
to  call  competent  witnesses  to  pve  their  opinions  of  the 
value  of  the  services,  but  not  to  prove  particular  bar- 
gains or  offers."  • 

In  case  of  medical  servioefi  rendered  Ut  cnuntiea  or 
towns,  the  statutes  nf  some  Statci!  authorize  the  board 
havinp  eharjje  of  such  matlers  to  limit  the  amount  of 
relief  to  be  furnished.     Willi  puch  a  slatuLe  (he  board 

*  TliQ  Board  of  CommiBSionQn  of  Marion  Cuuucf  vs.  Chaiubcni,  79 
IsiL,  400. 
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may,  before  the  relief  is  furnishod  or  services  rendered, 
ct<ttibli8h  a  limit,  but  where  no  siicb  limit  has  been  es- 
tablished,  tht;  board  must,  alldw  the  roastiuHble  value  of 
the  services  rtrndcTed.* 

Defense. — The  pbygician  having  shown  his  employ- 
ment, established  the  fact  that  the  services  were  ren- 
dered, and  proved  the  value  of  those  services,  it  then  be- 
comes incumbt'iit  iipoD  the  patient  to  show  some  just 
reason  wJij  he  siiould  not  pay,  aad,  if  he  fails  in  this, 
judgment  will  be  rendered  agaiuBt  him.  ExperieBce  has 
Khtiwa  that  the  human  mind  is  very  fruitful  in  devising 
excuses  and  discovering  reasons  for  avoiding  obliga- 
tions; it  therefore  usually  happens  that  the  defendant 
has  a  defense.  Perhaps  the  most  common  defense,  when 
the  suit  IB  between  the  physician  and  patient,  is  that  of 
sneral  denial,  which  simply  necessitates  the  strict  proof 
that  the  services  were  rendered  as  alleged,  and  that  they 
are  of  the  value  claimed.  Frequently  the  defendant  pro- 
dnces  witnesses,  who,  it  has  been  heretofore  shown,  m,ust 
be  physicianB,  to  prove  that  the  aervicea  are  of  a  less 
value  than  that- claimed.  la  such  a  case  the  plaintifT 
should  be  careful  to  secure  as  hia  witnesses  men  of  good 
professional  standing  whose  judgment  is  esteemed  and 
integrity  undoubted.  The  defense  has  been  interposed 
that,  excepting  for  those  visits  specially  requested,  the 

*  BuntOT  IV.  Jupcr  Co.,  49  Is.,  668, 
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patient  is  not  liable  unless  tho  physician  shows  boi 
reasonable  ncceaeity  for  the  additional  visitfl.  This  de- 
fense lias  no  legal  weigbt;  a  pliysioian,  being  employed 
to  attend  a  patient,  is  tlie  proper  and  tbe  best  judge  of 
the  number  a:id  frequency  of  visita  necessary,  and,  in  the 
absence  of  proof  to  tlie  contrary,  the  court  will  presume  ^ 
that  alt  profesjtional  visits  made  were  deemed  nece^sar 
and  were  properly  made.  Justice  Temple,  of  the  ea<^ 
prenie  court  of  Californijs,  said :  "  It  would  be  a  danger-' 
ou3  doctrine  for  the  sick  to  require  a  physician  to  be  able 
to  prove  tho  necessity  of  each  visit  before  he  can  re 
cover  for  his  Bervicea.  This  is  necessarily  a  matter 
judgment,  and  one  concerning  which  no  one,  save  tl 
attendant  physician,  can  decide.  It  depends  not  only' 
npon  the  condition  of  the  patient,  bnt,  in  some  degree 
upon  tho  course  of  treatment  adopted."  * 

In  the  case  of  Jeffries  vs.  Harria  the  defendant  at 
tempted  to  show  tho  character  of  the  physician,  but  wb 
not  permitted  to  do  so.    The  court  said:  "  Character  waa"' 
not  put  in  issue  by  the  nature  of  this  action,  and  the 
defendant  is  equally  liable  on  his  assumpsit,  whether  t\ 
plaintiff's  chnractor  were  pood  or  bad;  for,  if  he  ehf 
to  employ  him  as  a  physician,  it  is  not  competent  to' 
him,  afterward,  to  say  that  he  is  not  a  good  one,  and,, 
therefore,  that  he  will  not  pay  him.    If»  indeed. 
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plaintiff  had  imposed  on  the  defendant  bj  false  preten- 
tions to  skill,  he  would  have  been  responsible  for  any  in- 
jury dune  him;  but,  in  thia  ease,  the  plaintiil  is  enti- 
tleil  to  compensation  for  skill  and  labor,  wliatcver  thej 
limy  bii."  • 

A  very  common  sort  of  defense  is  that  in  which  the 

defendant  admits  the  rendering  of   the  services   but 

claims  that  they  were  so  unskillfully  rendered  as  to  be 

mjurions;  and  frequently  he  files  a  eounter-claim  for 

damages  resulting  from  aueh  unskillful  or  negligent 

trcatniGnt,    The  constant  recurronce  of  cases  in  which 

this  sort  of  defense  ia  interposed  will  justify  a  careful 

"wminalioii  of  the  law  governing  the  proof.    Many  of 

"*e  trill]  courts  eeera  to  have  been  of  the  opinion  that 

"'I'«n  a  patient  pleaded  as  a  defense  to  a  physician's  suit 

™  recover  compensation  for  professional  services  that 

'"^h  sprvices  were  not  rendered  with  skill,  this  plea 

JiHincdiately  cast  the  burden  upon  the  physician  of  show- 

'^'ff  by  n  fair  prcpondcraTicc  of  evidence  that  the  services 

'^"dered  by  him  were  performed  with  all  necessary  or 

"^^uirod  Bldll.    The  courts  of  last  resort  have,  however, 

nniversally  declared  this  to  be  a  miBtakcn  view,  they 

"ouling  the  law  to  be  that  where  the  physician  has  made 

^  P*'ima-facie  case  by  proving  his  professional  character, 

"^*  Gmployment  by  the  defendants,  the  rendition  of  the 


'X  Jsffriea  v».  Hatria,  3  IIhwIih.  <K.  C),  105, 
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services  and  their  vulue,  lie  is  entitled  to  judgment  un- 
lees  tlie  dcfcudatit  can  show  by  competent  evidence  that 
ha  has  been  guilty  of  negligence  or  want  of  proper  skill 
in  treating  the  particular  patient.*  Nor  will  the  fact 
that  a  patient  grew  worse  under  the  plaintiff's  treatment; 
and  grew  better  after  he  wru  discharged  shonr  that  tba 
physician  was  guilty  of  negligence  or  unskillfnlnesa  in- 
treating  him.  To  illustrate  more  fully  and  show  the 
character  of  evidence  required,  a  quotation  is  tiiken  from 
a  case  in  point:  Ttie  patient  iu  this  case  Uud  tnustuineJ 
a  serious  injury  by  tha  explosion  of  a  dynamite  cartridge 
And  the  plaintiff  had  been  called  as  a  specialist  to  treat 
his  oyiOS  and  cars.  The  defense  intc^rposed  was  that  of 
improper  treatment.  In  commenting  upon  the  evidence 
offered  to  eetallieh  this  defense  tlie  court  eaid:  **It  is 
claimed  that  the  plaintiff  improperly  applied  and  used 
ft  tube  of  hot  water  over  the  nose  to  cure  the  ailment  or 
injury  to  his  eyes ;  that  the  heat  was  so  great  ns  to  be  in- 
jurious. Other  physicians  were  in  attendance  on  the 
patient,  but  their  evidence  was  not  produced.  No  surgi- 
cal or  medical  witness  was  eallod  by  the  defendant  to 
Bay  that  the  treatment  was  improper  or  negligent  in  the 
least  dn^'ree,  whatever  uneducated  persons  or  non-ex- 
perta  might  conjecture  on  the  eubject.     The  plaiiitilt 

*  Rnliinson  pa.  CaraphHI,  47  la.,  6211 :  Ptrlea  ra.  Tyler,  64  Conn., 
iVl;  Bnird  im.  Uorford,  29  In.,  fi»l;  Wooster  i>l,  I^igfi,  I  PK.  Cme4 
L.  J_,  824. 
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cculd  not  be  coarictod  of  malpraclico  on  Buch  erideuce. 
n*  could  not  be  held  responsible  simply  because  he 
failed  to  cure  the  defeiidaut's  son,  nor  for  mere  mU- 
jadoTnent  in  treating  him,  if  the  treatment  was  such 
Bs  ii  physician  and  surgeon  of  ordinary  knowledj^e  and 
^iili  would  apply."  * 

Nor  is  it  a  valid  defense  to  a  suit  by  a  physician  to 
rwovcr  the  value  of  his  services  to  show  that  the  nursea 
11  the  hospital  to  which  the  patient  went  upon  the  phy- 
sician's advice  were  negligent  or  careless,  it  not  being 
^na\vn.  that  the  physician  was  proprietor  or  manager 
o'  the  hospital.f 

Drunkenness  is  also  sometimes  pleaded  as  a  defense 
to  Buch  on  action.  If  a  physician  who  is  called  to  attend 
^  patient  is  in  such  an  intosicated  condition  as  to  be 
"mable  to  fulfill  the  dutips  of  hia  profession,  this  is  not 
"aly  a  complete  defense  to  an  action  commenced  to  re- 
•^vor  compensation  for  those  particular  services,  but 
tnere  is,  under  the  law  of  some  States,  a  criminal  liabil- 
■^  involved.  If,  however,  a  patient,  after  the  doctor  has 
trDfx-tc<l  him  in  an  intoxicated  condition,  continues  to 
BcrnJ  for  or  employ  hira,  he  will  be  held  to  have  waived 
*1  objection  to  his  habit's  of  intoxication  and  will  not 
"®   'permitted  to  plead  such  a  defense.I 


•  Wurdeman  w.  BwncB,  92  Wis.,  208,  flfl  N.  W,  Rep.,  111. 
i  Baker  i*.  Wenlworlb,  165  Mass.,  S88,  29  N.  E.  Rep.,  589. 
1  BcKleroy  w.  Se^ell,  TH  flu.,  RB?. 
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Effect  of  Judgment  for  Becovery  of  Tee.— A  judg- 
ment being  entered  in  favor  of  the  physician  in  a  suit 
commenced  by  him  to  recover  the  value  of  his  profes- 
eionnl  sprvicos,  it  is  interesting  and  valuable  na  well  to 
inquire  what  effect  buch  a.  judgment  will  have  upon  a 
possible  rigbt  of  aclion  against  him  and  in  favor  of 
the  patient  growing  oat  of  nnskillEulneaa  in  the  per- 
formance of  the  same  services  for  which  he  has  juat  re- 
covered. 11  is  a  general  principle  of  law  that  a  judg- 
ment of  a  court  of  concurrent  jurisdiction  directly  upon 
a  point  ifl  a  bar  to  Ein  action  upon  the  same  point  and 
between  the  same  parties  in  another  suit.  ■ 

Tin:  cmirt  of  appi'alw  of  Nt^w  York  htm  applinl  this 
doctrine  to  its  full  extent.  In  this  instance  suit  had 
been  commenced  by  a  patient  to  recover  damages,  laying 
the  amoimt  at  five  thousand  dollars,  from  hia  physician 
for  UDEkillful  and  negligent  treatment  o£  a  dislocated 
elbow  and  fractured  arm.  The  physician  then  com- 
menced  an  action  before  a  justice  of  the  peace  to  re^, 
cover  the  value  of  his  services  in  the  treatment  corn^ 
plained  of  from  the  patient,  who  was  plaintiff  in  the 
malpractice  sLut.  The  patient  appeared  In  the  suit  in- 
stituted before  the  justice  of  the  peace  for  the  recovery 
of  fees,  but  interposed  no  defense,  and  judgment  waa 
entered  against  him  to  the  amount  of  eii  dollars  and 
fifty-eight  cunts.  The  physician,  then,  as  a  defense  to 
the  patient's  action  for  damages  from  malpractice,  set 
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"p  the  judgment  rt-ndered  by  the  j^istiee  of  the  peace. 

'^'^pon  the  principle  abtivw  given  the  supreme  eoiu't,  ami 

afterffard  the  court  of  oppeaU,  held  that  the  judgmeat 

*^  the  justice  was  a  complete  bar  to  the  action  for  daai' 

ages.*  The  courts  of  West  Virginia  have  declared  them- 

wlve«  in  liftrniony  with  thia  drpisioiijf   so  also  liavo 

"lose  of  New  Jersey  J  nnd  Arkansas."      The  contrary 

wew  hag^  however,  liecn  taken  by  the  courts  of  Indiaiia,|| 

Oliio,*  and  Wiaconsin.O 

Collections  from  Bstates  of  Decedents.— Tb^re  noir 
f^fnains  to  be  considered  before  cloaing  this  chapter  the 
Ki^mier  of  presenting  and  proving  claims  for  physi- 
cians' fees  against  estates  of  deceased  persons,  together 
^tbk  a  general  survey  of  the  low  regulating  the  aub- 
ject. 

The  administration  of  estates  is  governed  in  each 
State  by  statutes  which  are  more  or  less  peculiar  to  the 
particular  jnriediction.  It  will  therefore  be  impossible 
hi  a.  limited  space  to  give  more  than  a  very  general  view 
o'  the  manner  of  administration,  but  the  proving  of 
<;IaiTns,  when  contested,  in  which  the  doctor  is  moat  decp- 


*  Gates  ™,  PreBton,  41  N.  T..  I  IS. 

+  Lawson  r».  Cariwsy,  ST  W.  Vu.^  lafl,  10  S.  E,  Rep.,  B04. 

t  F,ly  v».  Wiltrtir,  49  X.  J,  L..  QflES. 

"  DuIq  7f4,  OonnldttuD  Luiiilifir  Ca.,  48  Ark.,  186. 

I  Golile  PH.  DilLuu,  m  lud,  S27. 

*&ykwi  m.  Buiiimr,  1  Cinn,  R.,  464. 

4  KoHeequie  ft.  Syvre,  OS  WiB.,  SOU. 
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\y  interested,  is  governed  by  pretty  much  the  same  la' 
in  all  jurisdictioDu,  and  will  therefore  be  examlued  more 
particularly. 

The  first  dtcp  in  the  ndministrfltton  of  the  estate 
a  deccHscd  patient  or  dobtor  ia  which  the  doctor  is  inter- 
ested is  that  Ht  which  the  time  arrives  for  presentin 
his  elaim  for  payment.  Of  the  arrival  of  this  time  he 
usually  given  notice,  either  actual  or  constructive. 
t)ie  presfiitiug  of  such  claime  the  doctor  should  alwa; 
be  prompt,  reraembering  that  ualesa  the  claim  ia  pre 
ficntwl  within  the  period  fixed  by  the  law  of  hie  State 
it  is  totally  barred— at  least,  such  is  the  law  of  many 
States — and  that,  should  the  law  of  his  State,  being 
more  indulgent,  allow  hiiri  to  prosctit  his  claim  after 
the  first  period  fiied  has  expired,  he  will  be  entitled  to 
his  proportion  of  only  those  assets  which  remain  after 
the  payment  of  the  claims  filed  and  allowed  at  the 
proper  time.  The  time  fixed  for  the  preaeutation 
of  daiuiB  rr-ft'TB  m  well  to  those  not  due  as  to  tlioae 
wtiich  have  already  accrued.  In  eome  jurisdictions 
future  debts  of  the  estate  are  paid  at  their  present 
value  at  the  same  time  aa  the  other  debts ;  in 
others,  arrangements  are  made  for  paying  them 
rnntnrity. 

Claim,  hy  whom  Presented. — The  claim  against 
decedent's  estate  must  be  filed  or  presented  by  the  person 
who  owns  it  or  hua  an  interest  in  it,  with  the  right  of 
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eniordng  its  collection,"  or  by  bis  lawfully  authorized 

Claim,  to  whom  Presented. — The  presentation,  to 
t*  Wyond  question,  must  bo  made  to  a  legally  "i""*^" 
fieil  ndministrjitor  or  excculur,  altliDug];  a  prcsta- 
taiion  to  on  exeuntur  before  iiU  t|uaIilicatioo  has 
imea  lield  valid. J  A  pre^^entaliou  to  an.  aduiiuietra- 
t«r  after  his  dischargo  is,  however,  of  no  effect.* 
Wlii'D  there  are  two  or  more  exetutore  or  admiuis- 
trnlors  of  an  estate,  a  presentatioa  iu  one  of  tUeiu  is 
MBicient.l] 

Preicntation  of  Claim, — The  siiiTiciency  of  the  pres- 
entation of  a  partieulnr  claim  ia  a  question  that  can  be 
toded  in  ilic  light  of  ttic  statutes  existing  in  that  juris- 
^tion,  and  the  preparation  of  a  claim  for  presentation 
should  never  be  undertaken  witliout  firat  consulting  the 
statutes  of  the  Stale  in  which  it  is  to  be  filed.  In  some 
States  the  claim  is  not  reiiuired  to  be  presented  in  writ- 
'flg,  ftlthou^'li  this  is  probably  the  exception.  No  harm 
CM  result  from  doing  more  than  the  law  requires  iiimat- 
*«n  of  this  kind,  and  the  claim  should  therefore  always 
w  carefully  prepared  in  writiug,  describing  the  general 


*  McDowell  VM.  Jranes.  68  Ala.,  86. 
f  H>»hftll  ?'■,  I'tTkinB,  72  M«.,  343, 
t  BrBnch  Bank  w.  Halleti,  12  Aln,,  Q7I. 
"Qth«nn  i-«-  Aliu^lhell.  IH  Flii.,  AIS. 
I  Ttetui  VI.  DiilliclJ,  8  Tex.,  'lU. 
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nature,"  amount,  and  value  of  the  services  with 
particularity  as  possible.    If  a  note  or  other  instrviment 
has  bvcD.  given,  and  the  elaim  ia  filed  upoa  such  Inst 
ment,  then  a  copy  of  it  should  be  attacht^d  to  the  claim. 

Claims  for  medical  serviet's  Bliould  always  be  verif 
by  atlidavit  of  the  claimant  or  doctor,  sworn  to  before. 
Bome  olUeer  having  authority  to  administer  oaths.  ^ 

The  alliant  should  in  liis  allidavit  ot  verification  set 
up  the  facts  that  he  is  a  physician  and  surgeon,  and 
luis  been  duly  hctfnsed  or  ia  duty  qualified  under  the 
law  of  the  paTtitular  Slate  to  practise  medicine  and 
surgery;  that  the  annexed  account  against  the  estate 
decedent,  amonnting  to  the  sum  of  -  dollars,  is  j\ 
after  allowing  all  just  credits,  deductions,  and  set-of 
and  is  now  duo  ami  unpaid.  An  affidavit  setting  up^ 
these  facts  in  proper  form  will  coin|)ly  with  the  law  of^ 
nearly  every  State,  but  before  maldng  an  affidavit  tt 
local  statutes  should  be  examined  and  their  requii 
ments  can^fully  followed. 

After  a  claim  ha;*  l>een  duly  presented  the  execntoP 
or  adminiirtTator  will  in  most  States  examine  the  same, 
and,  if  he  is  satisfied  that  it  ia  a  juat  and  proper  elaim 
against  the  estate,  either  in  full  or  in  part,  he  will  allt 
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the  sinie,  either  at  its  face  or  pro  tanto,  actiordinglj  as  he 
is  convLnoed  of  its  merits. 

Should  the  claim  be  rejected,  eillwr  in  full  or  in  part, 
the  claimant  is  required,  within  a  short  period  of  time, 
usually  ranging  from  three  months  to  one  year,  to  bring 
an  action  against  the  executor  or  administrator  to  re- 
cover the  claim  or  the  part  of  the  same  wliich  is  dis- 
allowed; otherwise  his  rights  In  the  premises  will  bo 
lairred. 

Advisability  of  Prosecoting  Claim. — At  this  point  it 

oeconies  advisable  to  consider  the  condition  of  the  de- 

«dent'»  estate  and  determine  whether  or  not  there  are 

'ulBcient  assets  to  pay  the  claim  when  proved,  or  whether 

the  reward  will  be  so  small  as  not  to  justify  the  fight. 

Should  the  estate  be  solvent,  it  then  is  necessary  to  earc- 

'^'IJy  Bcmtinize  the  claim  and  determine  whether  or  not 

't  ia  legally  valid,  and  if  valid,  whether  it  can  be  proved. 

Solvency  of  Estate. — In  coneideriug  the  solvenej'  of 

"'tj  ost)if,(.  it  is  rici'iiHsary  to  cxanxine  the  order  of  the 

Payment  of  debts,  for  the  estate  may  be  solvent  as  Lo  a 

'^''tain  class  of  debts  and  pay  them  in  faill,  while  those 

*'  *  subsequent  class  would  receive  hut  a  small  porccnt- 

^^  of  theiriface  value,  or  perhaps  nothing  at.  all.    At 

'  Tnon  law  the  debts  nf  the  decedent  were  paid  in  the 

blowing  order:  1.  The  necessary  funeral  expenses.    2. 

^    Hocesuary  expenses  of  administration.     3,  Debts 

'^ootd  due  to  the  crown.    4.  Debts  of  record  due 
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to  the   eubjoetfi,   whitU   iutludutl  judgnicnta,    docrcca,! 
Btiitutcs,   and   recognizance.     5.  DcbLs   by   8peL'iall.v  •] 
frmadcd   upon   a    valiialilu    coiii^idurntion.      G.  Siniijlej 
contract    debts  |    bused   upoa   valuable    consideration. 
7.  Voluntary    bonds    or    covunanta.      8.  Other    volun- 
tary debts. 

Under  this  scheme  the  physician's  bil!  would  rank  in 
the  sixth  class,  unless  he  had  been  so  fortunate  as  to9 
secure  a  bond  in  liquidation  of  it,  when  it  would  be  ad- 
vanced to  the  fifth  class,  or  had  reduced  it  to  judgment 
during  decedeyit's  lifetime,  in  which  case  he  would  enjoy 
tho  advantage  of  belonging  to  the  fourth  class.    In  pay- 
ing these  debts,  if  the  estate  is  solvent,  uil  the  creditors 
are  paid  in  full;  but  if  there  is  a  deficiency  in  the  cetal^fl 
all  the  creditors  nf  ench  clase  are  paid  iii  full  in  the 
order  of  their  class  until  tlie  estate  is  exhausted,  those 
coming  in  the  subsequent  class  or  classes  getting  noth* 
ing,  or  perhaps  only  a  pro  rata  share  of  their  indebted- 
ness.   To  illustrfltc,  under  the  above  scheme,  an  cstato 
having  only  enough  money  to  pay  the  first  five  classes  ■ 
of  creditors  would  pay  them  in  full.    Should  there,  how-B 
ever,  be  a  sum  left  after  paying  the  first  five  classes,  but 
not  equal  Ir,  the  total  snm  of  the  debts  owing  under  the 
sixth  class,  this  amount  would  then  be  divided  among  thft, 


*  D»)>i!4  by  ttj'H-ciijilt}'  nrb  tiiotti  nrisJnf^  out  cif  n  ctintrMrt  nr  other 
injtniTnvnt  hikW  sent. 

f  Simple  GostravU  liii'IuOe  all  not  under  Bcal.wlmther  oral  on 
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creditors  of  tbt;  sixUi  uitLSti  in  |in>i)yrtiuu  Li>  thu  atuount 
0/  their  claims. 

Tlie  common  law  order  of  creditors  has  been  altered 
in  eveiy  Static,  the  prtEurence  of  debts  growing  out  of 
t>]»eciaUy  contracts  over  those  arising  from  simple  con- 
txitctB  being  nearly  always  withdrawn;  in  some  StateSj 
however,  judgments  obtained  in  the  lifetime  of  deceased 
SI'S  ifivpji  prefereuce  over  simple  contract  debts. 

The  most  common  order  now  existing  in  the  tJuited 
States  is  the  following:  1.  Funeral  expenses.  3.  E.\- 
penses  o£  adtiiiiiietration.  3.  Expenses  of  last  illness. 
*•  Judgments  (abolished  in  a  number  of  States).  5. 
"ublic  debts.  This  order  in  many  States  ranks  after 
"^®  ftmeral  expenses  and  o.xpenacs  of  administration. 
"•    Siniple  contract  liabilities. 

I*i'ohably  the  most  striking  change,  as  shown  by  eom- 

P^riaon  of  the  order  existing  at  common  law  and  the 

****<*   Jast  above  given,  is  the  addition  of  the  class  "ei- 

I*^tia^^  of  last  illness."    This  class  is  quite  generally  rec- 

^'lOiisjed  in  the  United  States,  but  it  is  not  universally 

*^*^Ot)ted.' 

AJtThat  is  Included  in  Expenses  of  Last  lUness. — Gen- 
^lly  ?pe«lcing.  this  inelniles  the  necessary  medical  at- 
'^ 'lance  and  nnrse  hire  incurred  during  the  last  sick- 


S.    What  the  term  "  last  illness  "  means  is  a  question 
'^'t  IB  not  entirely  free  from  doubt.    We  have  an  early 


^^5  from  the  supreme  court  of  Louisiana  in  which,  by 
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reason  of  the  peculiar  statute  defining  the  term  "last 
sicknesB/'  a  hardship  is  worked  upon  the  physician.  In 
that  case  the  patient  was  afflicted  with  a  fatal  disease, 
of  which  the  physician  would  have  been  unable  to  cure 
him,  but  the  immediate  cause  of  the  patient's  death  was 
a  pistol  wound.  The  physician  would  have  been  en- 
titled to  a  privileged  claim  for  attending  the  patient 
during  that  which,  in  fact,  was  his  last  sickness;  but 
the  code  specified  that  "the  last  sickness  is  considered 
to  be  that  of  which  the  debtor  died,"  •  thus  defeating 
the  claimant's  preference. 

An  early  case  comes  to  us  from  South  Carolina  in 
which  a  preference  was  asked  for  nursing  during  the  de- 
cedent's "  last  sickness."  The  period  of  such  services  ex- 
tended through  the  last  year  of  the  decedent's  life,  dur- 
ing which  time  he  was  lingering  under  the  disease  which 
finally  terminated  his  existence.  The  refined  and  hu- 
mane sentiment  expressed  by  the  court  of  appeals  in  giv- 
ing their  interpretation  of  this  act  demands  a  quotation 
of  the  opinion :  "  The  issue  made  up  presented  the  ques- 
tion, and  the  jury  have  decided  that  the  ■services  were 
rendered  during  the  last  siclmess. 

"  The  court  can  lay  down  no  rule  or  limitation  for 
the  duration  of  the  last  sickness  of  a  man,  nor  for  the 
degree  of  attention  to  be  paid  him.    A  wounded  man 

*  Succession  of  Wbittaker,  1  Rob.  (La.),  91. 
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way  linger  a  long  time  in  a  helpless  state,  and  chronic 
(iiEeasc-s  and  some  cancers  nin  through  more  time  than 
a  yma.  The  act  concurs  with  the  prineiplea  of  Christian 
civilization,  and  is  remeciifti  of  a  common  want  and  ne- 
cessity— attention  and  services  during  last  sickness.    We 
'iiust  therefore  construe  it  liberally,  and  let  it  inure  to 
■ts   proper  end,  the  full  rKlitf  of  the  sick  and  the  in- 
^**i.    The  court  and  the  jury  were  the  proper  judges 
'^  the  particular  instance;  and  they  appeal-  to  have  aa- 
stJasGj  the  amount  of  the  plaintiff's  account  with  juatice 
^nd  discretion."  • 

In  the  matter  of  Reese's  estate  the  evidence  showed 

*"«t   Mr.  Reese  received  an  injury  from  a  fall ;  he  was 

attended  by  the  claimant  for  some  time,  and  ao  far  re- 

*^^Grcd  ns  to  be  able  to  attend  to  his  ordinary  business, 

'"*^  the  claimant'8  services  were  dispensed  with.    After- 

"^o-rd  he  had  a  relapse  and  called  in  another  physician. 

*^*^n  after  that  be  died,  probably  from  the  effect  of  the 

^^^»  from  which  he  never  enti^'Ply  recovered.    The  ques- 

**^1  arose  whether  claimant's  hill  was  entitled  to  prece- 

'^*iOe  as  "medical  attention  given  during  the  last  iU- 

'^^se,"    xiie  court  thought  that  the  clause  refers  to 

"^''^^cimate  and  not  remote  causes  of  death,  and  that  the 

^'''^ndaQcc  must  be  during  the  last  sickness,  but  could 

***-    lie  rendered  at  intermittent  periods. 

«  PemTBl  admr.  aAt.  BfcVoj.    Dudley  {S.  C),  S8'7. 
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In  Iho  case  of  Huse  vs.  Brown,  esi.,  the  services 
vcrc  rendered  b^  the  claimant  betweea  January  19tb 
and  June  28th.  The  decedeut  was  suffering  from  a 
cancer  in  his  nose,  from  which  he  died  in  December 
following.  'Yho-  trial  coui't  instructed  tKo  jury  that 
if  they  should  decide  the  teatntor  died  of  tlie  cancer 
under  which  he  was  laboring  when  the  plaintilT  at- 
tended upon  him,  and  that  it  was  a  continuing  com* 
plaint  or  disorder  until  hh  dii^uth,  tiiey  juight  con- 
aider  it  his  last  sickueas.  The  supreme  court,  in 
referring  to  this  instruction,  said ;  "  And  why  not, 
whether  any  bbcK  instruction  had  been  given  to  them 
or  not?  It  would  seem  to  a  plain  understanding 
to  he  an  indispiitable  fact  that  the  alckncss  which 
is  terminated  by  the  death  of  a  patient  is  his  last 
sickncfis.  .  .  .  Sickness  aBsumes  bo  many  forms,  and 
death  appronchea  in  so  many  diiTcrept  ways,  that  we 
know  not  how  to  lay  down  any  legal  principle  in  Bueh 
cases  that  can  be  applied  by  way  of  conBtrnction  of  the 
words  '  last  sickness.'  What  is  to  be  considered  a  man's 
last  sickness  seems  to  he  a  question  properly  determin- 
able by  the  jury  npon  the  facts  in  each  case,  and  which 
can  seldom,  if  ever,  be  the  same  in  two  instances.  There 
may  probably  be  in  a  multitiiiie  of  cascb  a  strong  rc- 
Bemhlance.  On  a  trial  for  honucide  it  is  always  a  ques- 
tion for  the  jury  whether  the  deceased  died  a  natural 
death  or  in  cunstK^ience  of  the  act  c£  the  person  ac- 
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CDsed.  So  it  may  bo  a  question  whether  the  BicknGBS  of 
'vlitch  a  person  dies  is  the  same  under  which  he  la- 
bored when  confined  and  receiving  medical  aid  one  or 
two  tnonlhs  before.  In  the  case  before  us,  the  (lUMliona 
as  to  the  cause  of  the  testator's  death  and  the  contin^ 
'lance  of  his  fiiekness  have  been  settled  b^  the  jury  whose 
busiiwM  it  wa3  to  settle  it "  • 

In  addition  to  the  above  opinion  no  comment  is  ne- 
cessary. Should  the  estate  ho  insolvent,  and  the  serv- 
ices of  sucli  a  character  aa  to  be  urged  as  a  preferred 
claiTti,  or  ehould  tlie  estate  be  solvent,  then  the  nest 
question  to  be  cousidurcd  is  the  validity  of  the  rejected 

Validity  of  Claim  against  Estate. — Generally  spcak- 
*^6",  the  same  questions  may  ariae  to  defeat  the  colkc- 
tion  of  fl  claim  against  the  estate  of  a  deceased  person 
**^  those  which  are  invoked  by  a  living  defendant  for  the 
sarrie  purpose,  and  which  have  been  considered  in  the 
l*'**^t'eding  pages. 

I'here  are,  however,  a  tew  questions  which,  from  the 
"^Ixue  of  the  ease,  can  only  arise  in  the  class  of  casea 
"**'^v  under  consideration,  l^r  instance,  it  has  been  ob- 
^'"vcd  that  the  husband  is  liable  for  the  medical  treat- 
^***^tit  of  his  wife ;  for  thai  reason  a  claim  for  services 
^"^clered  to  a  deceased  wife  shoiild  be  presented  to  the 
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*  Haae  m.  Brown,  oxr,  8  Uu.,  16!. 
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huebujui  I'or  payinont,,  and  not  tiled  against  her  estate 
uuless  the  husband  has  no  property  with  whicli  to  pay 
the  chiim.* 

Where  servieea  are  rendered  a  decedent  under  the 
expeetation  and  mutual  undorstauding  that  compensa- 
tion will  be  miide  for  the  same  hy  way  ot  legacy,  or  other- 
wise, but  with  no  special  a^^TeeuieDt  to  that  effect,  the 
person  rendering  such  services  may,  upon  the  failure  of 
decedent  to  provide  for  such  legacy,  collect  the  reason- 
able value  of  his  eervicee  from  the  estate,  f  But  where 
the  services  are  performed  in  the  mere  expectation  or 
hope  of  a  legacy,  without  the  intention  of  making  any 
charge  therefor,  no  claim  can  bo  maintained  a^inst 
the  estate,  even  thongh  the  claimBnt'a  hope  of  a  legacy 
is  not  realized.! 

In  case  of  claims  of  the  sort  rendered  for  members 
of  the  clalmant'a  family  there  is  a  presumption  that 
the  services  were  intended  to  be  gratuitous;  this  pre- 
sumption, however,  may  be  lebutted  by  proof  of  an  ex- 
press contract  to  pay  therefor,  or  by  evidence  of  facts 
or  circumstancPB  showing  that  when  the  services  were 
rendered  the  parties  contemplated  a  pecuniary  compen- 
sation.   The  strength  of  this  presumption  13  dependent 
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•  In  re  Wurlnpir'i)  cstnW.  100  Cn).,  Sltt,  34  Pflc,  8Sfi. 
t  Smrkcj'B  Ap|>@a1,  «I  Conn.,  199;  narrium  vt.  Lindlej,  101  111,, 
248;  Martin  vs.  Wricht,  13  W*>nd{N.  Y,).  *flU- 
f  Clark  w.  Todd,  16  N.  Y.  Supp,,  m. 
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i*pon  the  degree  of  relationship  becoming  weaker  us  the 
relationship  h  more  Uiatant. 

"W-'iUiout  dwelling  further  upoE  the  character  of  the 
cfaiin,  which  is  regulated  by  tlie  same  law  as  that  regulat- 
ing cJairus  betweea  ordinary  litigants,  we  will  pass  to 
the  mode  of  proving  these  elaima  against  estates  of  de* 
cedents,  which  presonts  new  diilicultiea. 

Proving  Contested  Claims  against  Estates  of  De- 
cedents.— Tho  manner  of  proving  ordinary  contested 
tUiTiia  has  been  carefully  cxaniinud  in  the  preceding 
P'^tjcs,  together  with  tlic  amount  and  character  of  proof 
necessary  to  satief actor ily  show  the  indebtedneBS.  Theso 
same  rules  and  pi-eeedenta  may  all  be  considered  as 
'^g^Iating  the  proof  of  a  claim  against  the  estate  of 
"  wceased  debtor,  with  the  single  and  iuiportont  excep- 
"On  that  in  ordinary  claims  the  physician  himself  is  a 
'^'Qpetcnt  witness  to  testify  regarding  the  transactions 
out  of  which  the  indehtetlness  arose;  while  in  a  claim 
**'■  this  sort  his  lips  are  sealed  and  he  con  only  prove 
"*  Cane  by  HubmiUing  his  books  of  acwiuut  and 
^  producing  such  other  competent  witnesses  as 
'*'y     have    knowledge    calculated    to    corroborate    the 

The  reason  for  tliis  condition  is  tho  following:  At 
"^iiion  law  no  interested  party  to  a  suit  waa  a  compe- 
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vitncss  to  testify  in  hia  own  behalf.    While  the 


^2^  law  works  laud  the  good  sense  and  sound  policy  of 
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this  rule,  it  does  not  licom  to  hnve  proved  Batlsfactoi 
in  this  country,  for  it  has  been  abrogated  by  the  legisla- 
ture of  evury  BtBte,  so  as  to  permit  the  parties  to  a  suit 
to  freely  tell  all  they  know  of  the  transactioiis  or  con.4 
ditions  out  of  which  the  litigation  growa,  the  policy  noir 
beiug  to  consider  the  party's  interest  as  allecting'  the 
credibility  of  his  statements  rather  than  disqualifying 
Inm  from  making  such  statements.    It  is  obrious,  hovJ 
ever,  that  whenever  a  suit  grows  mit  of  a  trauBactton  om 
of  the  jiartioH  to  whicli  is  doad  or  insane,  the  grossest 
injustice  might  bo  done  by  pertuittiug  tlie  other  party 
to  testify  regarding  the  nature  of  such  transaction,  am 
to  relate  any  couversalion  or  comnninication  which  took 
place  between  them  relatiye  tliereto.     For  this  reason 
the  modiirn  lawrtiakora,  in  sweeping  away  the  ancient 
rule  disqualifying  the  parties  as  witnesses,  have  gone 
only  80  lar  as  to  permit  them  to  testify  where  they  are 
both  living  and  meiitally  capable;  but  where  the  lips  of 
one  party  arc  sealed  by  death  or  insanity  they  allow 
the  law  to  stand  a^  before,  closing  the  mouth  of  tl 
other. 

This  diBahility,  together  with  the  one  imposed  u| 
the  physician  by  the  law  relating  to  privileged  comniuni-" 
cations,  is  peculiarly  serious  to  him.     If  the  books 
account  disclose  the  nature  of  the  patient'^  aiHiution 
the  character  of  the  treatment  prescribed,  then  they 
objectionable  in  those  States  having  statutes  protccttnj 
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privilogwi  communications;  if,  on  the  otlicr  hand,  the 
'xjoks  oontuiu  no  euch  information,  or  if  such  iuforma- 
'ioQ  is  recorded  in  chamctors  uuiutelligibk  to  others 
"wn  the  physician,  then  they  are  subject  to  the  criti- 
cism of  being  too  indefinite  to  prove  the  account,  and 
laust  be  supported  by  strong  corroborating  evidence. 
Moreover,  it  ia  a  matter  of  very  grave  doubt  whether 
or  not  the  physician  may  even  prove  hia  hooka  of  ac- 
Cf^unt  and  have  them  accepted  in  evidence  in  a  suit 
"gainst  the  estate  of  a  doerased  or  insane  person.     In 
New  York  there  are  two  distinct  lines  o£  conflicting  de- 
cisioixg,  one  holding  timt  tlio  physician's  books  are  ad- 
missible in  evidence  in  a  case  of  this  sort,*  and  the  other 
fif^kling  that  the  books  can  not  be  received  in  eTidenoe.t 
^'licre  is  probably  no  sul)ject  in  the  law  upon  which 
*«e   decisions  are  more  conflicting  and  the  rights  of 
"^     lespectivo    parties    more    nncertnin    and    vagno, 
nor    iji  wiuch  the  opportunities  offer  themselves  for 
"®     lawyer    to    more    fully    exercise    bia    knowledge, 
**-'n,  and  judgment  in  btilmlJ!  of  the  iutercsls  of  hia 
•'lient. 

Xs   Fhysiciau's   Wife    Competent   to   Prove   radi 
^i'ttis? — The  person  who  is  most  commonly  possessed 

g       *  Voung  w  Luee,  21  N.  T.  Supp.,  i'll;  Clark  vs  i3iiiitl,  m  Bnrb., 
r*i    ^West  M.  Van  Tiiylrfa?.,  ll«  N.  Y..  Oun;  Wetmore  va.  Peck.  lU 

t  ItoM  III.  ItoM,  0  Qitn,  las ;  Davta  m.  teaman,  G-1  Hun,  TfTS. 
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of  information  necessary  to  corrnliorate  such  claims  is 
the  physician's  wife,  but  whether  or  not  she  is  a  oom- 
pelent  witness  to  proTC  the  facts  within  her  knowl- 
edge is  a  very  nice  question.  At  common  Uw  the  vile  ■ 
could  not  testify  for  or  againat  her  husband  in  a  suit 
to  which  he  whs  a  party.  This  njle  hm  been  altered  in  ■ 
many  States,  bnt  not  in  all.  In  those  States  in  which  m 
the  rule  has  not  been  altered  the  wife  anquestionahly  haa 
no  right  to  testify.  In  those  States  in  which  the  disa- 
bility has  been  removed,  aud  the  wife  permitted  to  tes- 
tify with  her  husband,  the  question  arises,  in  cases  of 
this  sort,  whether  her  interest  in  her  husband's  Buit 
against  tlic  ealate  of  the  duccdent  h  such  as  to  render 
her  with  her  husband  an  interested  party,  and  there- 
fore an  incompetent  witness,  or  whether  she  shall  be 
consiflprcd  as  having  no  interest,  and  accordingly  per- 
mitted to  testify. 

The  reasons  given  by  the  enurts  at  common  law  for 
denying  to  the  wife  the  privilege  of  testifying  in  a  suit 
to  which  the  husband  was  a  party  were,  first,  that  it  wa» 
against  public  policy,  such  jin  act  heing  thought  a  men- 
ace to  the  harmony  of  the  domestic  circle  and  a  viola- 
tion of  the  confidence  subsisting  between  husband  and 
wife;  Beeond,  because  of  the  identity  of  their  legal  rights 
and  interests.  If  this  second  reason  is  eonaidered  ai>- 
plieable  to-day,  there  can  he  no  alternative  but  to  deny 
the  wife  the  privilege  of  giving  oridence  in  behalf  of  her 
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Iinsband'a  claim;  but  as  the  marlced  tenfloney  of  legisla- 

tion  during  the  pnat  half  century  baa  been  toward  es- 

tsbUfihing  a  severalty  of  legal  rights  and  interest,  it  is 

not  surprisiDg  that  some  of  our  courtg  should  consider 

the  eecoiid  reason  so  greatly  weakened  as  to  regard  the 

wife  Ho  party  to  such  a  auit,  and  not  legally  interested 

»tt  the  result,  and  tbi^rwfore  accept  her  evidence  in  sup- 

ptrt  of  the  claim.    This  is  a  question,  however,  upon 

fhich  the  courts  are  unfortunately  divided,  and  in  those 

States  whore  a  decision  haa  not  been  rendered  by  the 

•^"rt  of  last  resort  the  question  must  be  considered  aa 

"•ill  Open. 

In  cases  of  this  sort  the  testimony  of  the  wife  haa 
"^ti  held  pompetont  in  the  following  States:  Mary- 
iandj*  MiBsiBsippijf  New  Hampshire,!  ""i^  N'ew  York* 
^t  is  probable  that  the  rule  would  be  held  the  same  in 
Nebraska.  1 1 

On  the  other  band,  such  testimony  has  been 
"<^ld  incompetent,  and  rejected  by  the  courts  of 
iast    resort   in  the   following    States :    Illinoia,*  ladi- 


ng. 


*•  Trkbcrti  v.  Coll»iiin,  e»r,,  rt3  Md.,  93. 

+  Rushing  ni.  IliisliiiJB,  fliJmr..  r<2  Mi.-ttf.,  S30. 

1  riwnfnui  iiji.  Maraton.  152  N.  H  ,  31. 

**  AVhitmnn  w.  Foley,  12B  N.  T.,  S&l ;  Porter  w.  Bimn,  131  K.  T., 


"Write  »».  Charlton,  43  Kah.,  840,  62  N.  W.  Rep,,  220. 
Bcwint  H.  Lttitrude,  1G3  III.,  62B. 
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ana,*  Iowa,f  MainejJ  Pennsylvania,*  and  West  Vir- 
ginia. |[ 

The  claimant,  upon  producing  eatiBfactory  proof  of 
the  legality  and  justness  of  his  claim,  is  entitled  to  a 
judgment  for  the  amount  he  has  shown  to  be  due  to 
him,  which  judgment  the  executor  or  administrator 
must  pay  in  due  time,  either  in  full  or  in  psrt^  as  the 
assets. of  the  estate  may  justify. 

*  Scherer  vi,  IngermaD,  110  Ind.,  428.  This  case  simply  declares 
the  wife  incompetent  because  the  etatule  proridee  that  Bbe  shall  be  in 
such  cases, 

f  Huir  v».  Uiller,  82  Iowa,  700.    Oode  excludes  sach  cridence. 

X  Berry  vs.  Stevens,  69  Me.,  290.  * 

»  Sutherland  vs.  Rose,  140  Pa.,  870. 

I  Eilgore  vt.  Haoley,  27  W.  Va.,  4S1. 


CHAPTEK   VII. 

CIVIL  UALPItACTi:CU,  INCLUDING  UENEHAL  LIAPILirr  OF 

PHYSICJAN  TO  PATIKNT. 


Purpose  of  the  Chapter. — The  purpose  of  this  chap- 
ter is  to  make  a  careful  examination  of  the  law  govern- 
ing the  civil  liability  of  physicians  and  aurgeona,  iiluB- 
trating  its  ripplication  by  particular  instaocca  and  cases 
as  fuJIy  aa  the  Jimit  of  the  work  will  permit.  The  exami- 
nation will  extend  through  the  subject  of  civil  malprac- 
tice, and  will  alao  include  those  instances  of  civil  liabil- 
ity arising  from  acts  either  of  omiBainn  or  of  commission 
which  do  not  amount  to  malpractice. 

No  Liability  for  Refusal  to  take  a  Case. — In  some 
localities  there  is  a  popular  belief  that  a  physician,  by 
reason  of  the  rights  and  privileges  which  he  enjoys  aft 
such,is  hound  to  undertake  the  treatment  of  any  pnticnt 
who  requests  from  him  professional  eervices.  There  is 
in  the  law  no  foundation  whatev'^r  for  this  belief.  A 
well-known  law  writer,  in  referring  to  the  eubject,  says: 
"  No  question  can  exist  aa  to  the  legal  right  of  a  physi- 
cian, unless  he  be  an  officer  of  the  government  charged 

with  specific  duties,  which  he  thereby  violates,  to  decline 

au9 
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to  tako  charge  oi  a  imrlicukr  ciuc."  *  But  having  once 
aitBUintid  char^'o  of  a  caeu,  wu  liavu  ubHurvod  In  a  preced- 
ing chaptiT.t  iw  immediately  iwtt^  iii,  optiratiun  numcr^ 
0U8  implied  contracts  and  prcsnniptiona  of  lav  regarding 
his  qualificatioufl  to  proptrly  Iryat  that  case,  and,  should 
he  fail  to  fulGll  these  implied  conttaets,  or  cuuply  with 
the  presnniplions  of  law,  a  civil  liability  immediately 
ariaca  in  favor  of  the  patient  to  the  amount  of  damage* 
thorcby  siiKtniniTl. 

Qeneral  Profewional  Heqaiiementi. — Perhaps  tli 
iiiosl  rujjdamentul  of  the  profeEsional  requirements  that 
we  have  heretofoto  observed  are  that  one  who  under- 
takes to  render  medical  services,  holding  himself  out  afl'J 
a  physician  or  eargcon,  will  be  held  by  the  law,  first, 
to  posseBS  a  reasonable  degree  of  knowledge,  skill,  and 
experience;  second,  to  exercise  ordinary  care  and  dili- 
gence; and  third,  to  use  his  beat  jiK^gment  in  all 
nP  dnulit  !i:^  to  the  hrst  mursc  nf  frcatrncnt.J 

Application  of  Enle. — Whether  or  not  the  amount 
of  knowledge  displayed  or  Ibe  U'l'gree  of  skill,  care,  and 
judgment  exercised  ia  sufficient  in  any  case  to  fulftll  t 
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•  ^Vlinrtim  on  KesIlRenc*.  §  TBI. 

t  See  p.  no,  tt  tfq. 

t  l,fl):lil«n  **.  Sirfjnvt^  21  N.  H.,  160;  McNevina  »-».  Lowe,  40  lit, 
SOU;  Lour  -*.  Morrlflon,  14  Iml..  dftti;  Bmnner  >■».  Stormoot  ti  at.,  9 
Kan..M:  I'mtcn  n.  \V\f:piaB.  r>1  Mo.  n9#;  Wood  M.  Clapp,  1  Snee^ 
«0  i  lUlcbv}  It.  Wat,  2S  lU.,  886. 
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rcqu  i  riimcnts  of  the  law  is  a  question  of  fact  for  tlie 
jury  to  determine  from  the  evidence  produwid  at  the 
trial.  To  illuBtrate  the  applicatioa  of  the  rub  wc  will, 
as  in  previous  chapters,  examine  the  records  of  a  few 
pnitiiineiit  trials.  In  the  case  of  Boldt  m.  Hurray* 
the  patient  was  Buffering  with  a  fracture  of  the  inner 
condyle  of  the  huuicrua.  The  evidence  does  not  tend 
to  show  that  the  bone  was  not  properly  set.  The  evi- 
d«uco  of  tJie  plaintiil  wii8  to  the  cIToct  tliji!  the  bandage 
■was  cot  put  on  tlic  arm  in  the  approved  niunner,  hut 
was  rolled  (rum  the  upper  to  the  lower  part  o£  the  arm, 
and  Bo  tightly  as  to  prevent  circulation,  and  tiiat,  al- 
thoagli  tUo  hand  and  arm  became  swollen  and  the  latter 
discolored,  the  bondage  was  left  on;  and  that^  by  reason. 
of  tbe  improper  bandaging  and  the  permitting  of  the 
uan^age  and  pplinls  to  remain  on  in  such  condition,  tho 
circulation  of  hlood  was  ont  off,  and,  aa  a  conaeqnence, 
VK  flesh  of  the  arm,  being  deprived  of  sustenance, 
sloug-lied  off.  The  physician,  on  the  other  hand,  gave 
Evidence  to  the  effect  that  the  arm  was  properly  band- 
age<3,  find  that  the  unfortunate  result  of  the  injury  waa 
cansod  by  the  failure  of  the  patient  and  his  parenta  to 
^^^  (hp  physician's  directions,  etc.  TTrTc  wns  a  case 
"'direct  conflict  of  evidence  from  which  it  was  the  prov- 
wico  of  the  jnry  to  determine  the  real  facts.    The  conrt 
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iDstruclod  tho  jury  upon  tho  law  applicublo  to  Die  uaee, 
as  Get  forth  in  the  abore  ruli;,  whereupon  they  retired 
snd  fouod  a  verdict  for  tho  plalntiS,  evidentl)'  belier- 
ing  the  evidence  given  by  the  plaintiff  and  dieregarding 
that  given  by  the  dcfcndonL  Tlic  judgment  based  upon. 
this  verdict  the  gmioral  term  of  the  supreme  court  re- 
fused to  reverse,  stating  in  effect  that  the  evidence  of  the 
plaintiff,  if  true,  wub  suiUcient  to  sliuw  tliat  the  defend- 
ant did  not  come  within  the  legal  requiremeutti  as  to 
knowledge,  care,  and  judgment,  and  that  aa  to  the  truik 
of  such  Qvidcncc  the  jury  was  the  proper  judge. 

In  tlie  cast!  of  IJiik  vs.  Sheldon*  et  ai.,  the  pluin- 
tifF,  a  lad  of  thu'tcen  years  of  age,  had  fallen,  strildng 
with  such  force  upon  bis  hand  and  forearm  as  to  pro- 
duce a  CoUes's  fracture  and  a  dislocation  of  the  ulna. 
The  defendants  were  called  and  dressed  the  arm,  placing 
a  certain  metallic  sjiiint,  which  irhould  have  been  adjust- 
ed to  the  palmar  surface  of  the  hand.upou  its  back.  The 
plaintiffs  evidence  was  to  the  effect  that  the  bandaging 
of  tho  hand  and  arm  had  been  so  tight  as  to  cause  an  in- 
llainmation  and  resultant  suppuration,  which  in  healing 
drew  in  Lhn  thumb  and  permanently  deformed  the  hand. 

The  aeeident  took  place  on  Friday.  It  appears  that 
the  patient's  pareuta  bpcairio  disBaHefied  with  the  de- 
fendants* treatment  of  the  case,  and,  hearing  of  the  sno- 
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<xsi  of  another  doctor,  employed  him  and  dismissed  the 
flcleiwinnts  on  the  following  Tuesdny  morning,  and  that 
Uie  defendants  had  nothing  further  to  do  with  the  case. 

The  evidence  adduced  by  the  di^fendants  was  to  the 

cCect  that  the  injury  was  not  aa  ordinary  Collee's  Trao- 

tut¥,  but  that  the  position  of  the  bones  was  so  reversed 

that  the  splint  had  to  be  used  as  applied  by  them;  that 

the  pliysicul  condition  of  the  patieut,  in  additiuu,  was 

bailfroni  f everieknefis ;  that  the  bandages  were  rightly 

3iljHHt<!d;  that  the  great  inflammation  discovered  wliea 

tne  doctor  who  succeeded  to  the  case  was  culled  in  was 

"'le  to  their  having  been  prevented  by  the  jiarenta  from 

redrtBsing  the  arm  on  Monday  evening,  as  they  desired 

^^  do;  and,  finally,  that  had  the  Bueeeeding  physician 

J"^"pcrly  treated  the  hand  In.  its  indamed  and  swollen. 

"^'^dition  by  lancing  instead  of  poulticing,  no  distorted 

'^'^<3ilion  of  tlie  liand  would  have  resiiUi'd. 

The  jury  returned  a  verdict  for  the  plaintiff  to  the 
"■^ount  of  four  thousand  dollars.  The  court  of  ap- 
P*^Ts,  in  refnsing  to  reverse  the  judgment,  said:  "The 
">^cDce  upon  the  tnalerial  points  waa  cottflicting.  There 
***  more  or  less  disagreement  among  the  doctors;  but  it 
''  inipossihle  to  say  that  there  was  not  evidence  tending 
™  establish  a  laclc  of  skiU,  or  some  neglect,  on  the  part 
**'  the  defendants.  It  was  not  necessary,  in.  order  to 
*"stain  the  actioTi,  th;it  there  should  have  been  proof 
•*'  grosa  calpahility  upon  the  part  of  the  defendants. 
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It  was  aufficieiit  to  warrant  a  verdict  against  them  that 
there  wuii  evidence  of  any  failure  on  their  part  to  exercise 
proper  cure,  or  of  any  neglect  in  the  discharge  of  the 
duty  thoy  had  usaumcil  toward  the  plaintiff." 

\Thilc  the?  lujjal  ellect  Ujioii  the  liability  of  the  de- 
fendanls,  fruiti  dismissing  them  at  an  early  stage  ia  the 
treatment  of  tlic  ense  and  employing  another  physician, 
is  not  pertinent  tii  the  question  now  in  consideration,  it 
is  perhaps  of  ^uilicient  interest  to  inniiiy  dign&»suig. 
Jn  txiiisidoring  this  question  in  the  above  case  the 
court  laid  down  the  mle  that  the  liability  of  the 
defendants  in  nuch  a  cape  extends  not  only  to  in- 
juricB  direetly  resulting  from  tho  ignorant,  unskillfiil, 
or  negligent  treatment  to  whieh  they  have  subjected 
tho  patient  previous  to  the  time  of  their  dischaTge, 
but  they  arc  liable  as  well  for  all  injurioB  directly 
resulting  from  sikU  improper  Lreatment,  even  though 
they  arc  not  manifest  until  after  the  case  h&n  passed  to 
the  care  of  another  phj-sieiaii.  If.  however,  such  inju- 
ries are  the  rcault  of  any  other  cause  than  that  of  the 
improper  treatment  of  the  defendants',  they  arc  not' 
liable  therefor.  V]Hm  this  point  the  trial  Judge  chained' 
that  "if  the  jury  find,  from  the  evidenec,  tlut  it  iH  jnst 
as  probable  that  the  injury  compluinerl  of  was  cnu84!d 
either  by  Uie  original  severe  injury,  or  by  the  iulerfer- 
ence  of  tho  plaiiitilT'*  parents  (in  refusing  to  allow  the 
defendants  to  rc4lres3  the  arm),  or  by  the  subsequent 
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mampulations  and  troatincnt  of  Dr. (who  succeed- 
ed defeodaiits  in  t)ie  iruatiiumt  of  the  cam)  aud  othoira, 
fis  from  the  pretended  tight  bandaj^ing,  it  is  the  duty  of 
the  jury  to  find  a  verdict  Eor  the  dcfemlaTits."  This  in- 
struction was  huld  by  thy  court  of  appeals  to  properly 
Etate  the  lav. 

After  laying  down  the  general  rule  requiring  a  rca- 
aonahle  degree  of  competency,  care,  and  juilgment,  the 
court,  is  coiiiTueutinf;  upon  the  eviJoiicx;  in  the  case  of 
Eilchey  vs.  West,*  said:  "The  concurring  evidence  of 
all  of  the  physicians  Elbows  that  the  splints  and  bandages 
were  not  properly  applieil.  Had  they  extended  below 
the  wrist,  the  evidence  seems  to  show  that  they  would 
have  conEned  the  wrist  to  its  proper  place.  It  ia  prob- 
able that  soch  n  practice  won!d  have  tended,  notwith- 
Btanding  the  fracture,  to  have  held  the  broken  bone  more 
nearly  to  its  place  until  a  union  was  formed,  and  thus 
have  prevented  to  smno  extent,  if  not  altogether,  the  de- 
formity and  diaahility  to  use  the  hand.  The  physicians 
also  agree  that  the  splints  employed  wore  not  of  anffl- 
cient  m'dth,  as  well  as  too  short,  Eor  the  treatment  of  the 
fracture,  even  if  they  had  been  midwny  hotwnon  the 
wrist  and  elbow,  as  he  supposed.  And  from  this  evi- 
dence it  wonld  Boem  tliat  there  must  have  heou  a  want 
of  ordinary  skill,  or  great  negligence,  in  the  treatment 
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of  the  case,  in  not  detecting  the  dislocatioa  of  the  wrist 
joint.  Tho  physicians  all  agree  tlut  this  portion  of  the 
injury  could  have  been  easily  detected  by  ordinary  care 
and  skili,  and  the  fnct  that  it  had  been  and  waa  still 
diBlocatod  ivas  afterward  detected  by  a  person  who  did 
not  prf>fes9  Burgcry  or  Bkill  in  such  matters,  and  had 
provioufity  had  only  slight  experience  in  caaea  of  frac- 
tured limbs.  Then,  if  the  evidence  of  the  medical  men 
who  were  examiued  us  witnesses  is  to  be  credited,  and  it 
is  supported  by  the  fact  that  the  dislocation  of  the  joint 
was  detected  by  a  person  professing  to  have  no  skill, 
there  was  a  wnnt  of  OTdinary  care  or  skill,  or  both,  mani- 
fested in  the  treatment  of  the  case." 

FailTire  to  Discover  Extent  of  Injury. — It  mnst  not, 
however,  be  inferred  from  the  preceding  case  that  tlie 
failure  of  the  surgeon  to  diacover  a  serioim  injury  is  a 
fact  from  which  inconipetcncy  or  negligence  will  neces- 
parily  he  inferred.  This  is  well  illustrated  by  the  cnso 
of  Gedney  vs.  Kingsley.*  In  this  cfiae  the  patient  was 
tlirown  from  her  carriage  and  BUBtained  a  fracture  of 
her  right  arm.  The  defendant,  a  physician,  wa» 
called  and  made  an  examination,  but  did  not  di»* 
cover  the  nature  of  the  injury,  and  supposed  it  to  be 
no  more  than  a  bad  bruise.  Upon  the  Becond  visit  he 
informed  the  patient  that  her  arm  needed  further  atton- 
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lvoT^>  "bwt  she  thought  she  wag  ^tting  on  toward  tccot- 
»;TT,  ami  said  that  she  would  send  (or  him  if  she  needed 
biiu  further.    The  arm  became  very  greatly  ewolkii,  and 
it  was  finally  diaeovered  that  one  ol  the  bones  was  frac- 
tured.   By  reason  of  the  delay  in  discovering  the  frac- 
ture the  injury  became  in  a  measure  irreparable.    As 
usual,  the  parties  differed  in  their  remembrance  of  the 
f^Qti.    A  physician  who  had  examined  tbo  arm  before 
t'le  defendant,  supported  the  dofendant  iu  his  statement 
^hot  the  extent  u£  the  sweiliug  prevented  an  examination 
^hich  was  needed  to  discover  the  fracture.    The  medical 
wperU  also  differed  upon  the  question  whether  a  skillful 
syrgcott  ought  to  have  discovered  the  fracture,  but  all 
SgTted  that  the  swelling  should  have  been  reduced  j  but, 
*8  to  this,  tho  court  very  properly  expressed  the  opinion 
tfia  t  if  the  patient  prevented  that  by  directing  the  physi- 
*'an  to  make  no  more  calls  until  he  was  notified,he  could 
^f^t  be  blamed  for  omi&aion  to  diligently  look  after  tho 
***e.  The  jury  found  that  the  arm  was  eo  swollen  that  a 
"•iiiplete  assurance  of  the  extent  of  the  injury  could  not 
^    *nade  from  a  careful  and  skillful  examination,  and 
^Ht  the  swelling  was  aufEered  to  continue  because  the 
Pfiysician  was  told  to  wait  until  he  was  sent  for  to  at- 
"H<1  fiirthf^r.     They  cnnsequentlv  exonerated  him. 

X^ailore  to  Bednoe  Dislocation. — ^While  in  some  cases, 
like  the  one  above  givcHj  the  question  of  the  physician's 
ha\>iiity  for  iinakill fulness  and  negligence  grows  out  of 


2^S   THK  LAW  IX  ITS  RELATIONS  TO  PHYSICIANS. 


\1Q- 

ndfl 


Ilia  ffiilnrc  to  discover  the  extent  of  the  injury  sus- 
tniiitid,  it  more  frequently  hiippeiis  that  tlie  question  of 
liabilitjr  arises  wbcrc  the  cbaractoi  and  extent  of  the  in-f 
jury  are  dincgvereU,  but  the  fact  of  whether  or  not  the 
physician  effected  the  i-clicf  attempted  is  disputed. 
Que6tions  of  this  sort  frequently  arise  in  cases  of  dislo* 
cation  in  which  the  injury  u  trt^ntod  with  supposed  suc- 
ceas,  but  after  weeks,  or  perhaps  months,  it  is  foundj 
that  the  bones  are  not  in  proper  place.  Upon  the  tris 
of  this  dags  of  cases  the  totitiinony  ia  almofit  always  con- ' 
flictiog,  tbut  of  the  patient  tending  to  show  that  the 
dislocation  was  never  properly  reduced,  while  that  of 
the  phytiician  poaitively  denies  the  failure  to  properly 
reduce  the  dislocation,  nod  accounts  for  the  bones  sub*fl 
setiucntly  being  found  to  he  dislocated  by  negligence  of 
the  patient  or  bis  failure  to  observe  instructionB,  or., 
other  similar  cause. 

In  the  case  of  Rowc  vb.  Lent,*  the  patient  HufTcrcd 
a  dialocation  of  the  right  shoulder.  The  family  physi- 
cian, after  considerable  effort  and  some  diiliculty,  buo- 
ceeded,  as  he  claimed  and  still  clain^s,  in  reducing  the 
dislocation.  The  injury  occurred  in  January,  and  thdH 
physician  continued  toattend  thepatient  until  July  Wth 
followiug,  when  he  claimed  a  cure  had  heen  effected. 
Ho  frequently  saw  the  patient,  however,  and  examined 
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tlie  ahoulOer  between  thia  date  and  August  13th,  when 
tho  patient  left  his  home,  going  to  the  seashore  to  take 
wa  batha.  On  fl.boiit  the  14th  of  Auguat  the  patient  was 
examined  at  a  New  York  city  hospital,  and  it  was  found 
tiat  his  ehouldt'r  was  dielocaled.  The  surgeon  in  charge 
made  an  attempt  to  reduce  the  dialocation,  but  was  un- 
siiccessfid.  The  injury  still  continues  and  le  conceded  to 
he  pernianeut.  UpoQ  the  q^uestion  of  whether  or  not  the 
dialocniion  had  vvw  been  properly  reduced,  there  was 
some  non-professional  testimony  introduced  at  the  trial 
that  the  right  shoulder  did  not  look  like  the  left;  but 
some  of  the  expert  testimony  tended  to  show  that  the 
diSerence  in  ajipearawe  might  exist  even  if  tlie  dialoca- 
tiOD  had  been  properly  reduced. 

The  case  was  submitted  to  the  jury,  who  found  for 

the  plaintiff.     The  general  term  of  the  supreme  court 

fcfosed  to  disturb  the  verdict  of  the  jury,  and,  after  lay- 

'"g  down  the  general  rule  that  a  physician  must  posscas 

a  reasonable  degree  of  iearning  and  skill,  said:  "Tho 

"*t)  however,  seems  to  be,  whether  in  the  ease  on  trial 

^6  requisite  skill,  care,  and  diligence  were  employed, 

*"''  not  whether  the  practitioner  is  reputed  to  possess 

^^fn  skill.    But  the  surgeon  ia  not  necessarily  charge- 

"*«?  w-ith  want  of  the  rerjuisite  skill,  or  negligeTice  and 

^^*  of  care,  sijnply  because  he  does  not  succeed  in  ac- 

™pHshiDg  the  desired  result.     Human  skill  can  not 

^o  all  infirmities,  ills,  or  injuries  to  which  mankind 
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i^  sulijcct,  And  tlie  only  test,  therefore,  that  can  bei 
applied  ia  whether  in  a  given  case  the  surgeon  has  ex- 
ercised reasonable  skill  and  attention  in  his  treatment 
of  the  patient  who  has  placed  himself  ander  hia  care, 
and  whom  the  latter  has  -undertaken  to  treat-    As  we 
have  seen  in  this  ease,  that  the  question  was  before  the  ^ 
jury  upon  evid<mce  somewhat  conflicting,  and  the  whole" 
case  was  fully  and  fairly  left  to  them  liy  the  charge  of 
the  trial  judge  given  in  an  able  and  impartial  mannorf 
to  which  no  exception  was  taken  by  the  counacl  for  the  I 
defendant,  and  the  jury  upon  this  conflieting  evidcncgj 
found  in  favor  of  the  plaintiff.     While  perhaps  theyij 
might,  upon  this  evidence,  have  found  either  for  the 
plaintiff  or  defendant,  there  i&  sufficient  evidence  in  snp-j 
port  of  their  conclusion  to  uphold  a  verdict,  and  the 
court  upon  appeal  can  not  say  their  verdict  was  cither  ^ 
figainst  the  evidence  or  unsupported  thereby/*     Thefl 
foregoing  quotation  is  made  at  this  considerable  length 
for  the  reason  that  it  so  etcarly  marks  the  policy  of  the 
courts  and  of  the  law  in  suits  of  this  character. 

An  interesting  suit,  based  upon  the  alleged  failure 
of  the  physician  to  reduce  a  dislocation,  is  that  of  Car- 
penter vs.  Blake,  decided  by  the  supreme  court  of  New 
York  in  1871.  The  patient  was  thrown  from  a  horM 
and  her  elbow  joint  dislocated.  The  dcfendont  waj 
called  to  attend  the  injury  and  claims  that  he  properly 
reduced  the  dislocation;  tlie  patient,  on  the  other  handj; 
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claitns  that  he  did  not  guccccd  in  restoring  the  bones  to 
their  places,  or,  if  he  did  Buecectl  in  Uiu  yrigina!  opera- 
tion^ that  he  failed  to  employ  proper  measures  to  keep 
them  Uiere,  and  upon  this  Ihuory  brougiit  suit. 

The  evidence  produced  at  the  trial  was  voluminous 
and  conflicting.  The  injury  octurred  on  .Tune  28th,  and 
the  defendant  was  called  at  once  to  attend  the  injury. 
The  plaintiff  testified  that  the  physician  simply  drew  the 
^srra  around  his  kuee  and  placed  it  on  a  pillow  at  her 
ide,  hcnt  at  nearly  a  right  angl«;  that  she  did  not  hear 
the  characteristic  "snap"  caused  by  the  bones  falling 
into  place,  and  that  there  was  no  relit^C  from  tlip 
pain. 

The  defendant  tofitiflpd  that  upon  flatting  the  joint 
hf!  extended  and  rolnted  the  arm  and  applied  his  hand 
to  tlic  joint,  satisfjing  himaelf  that  the  bones  were  in 
place;  the  plaintiff  denied  that  he  applied  either  of 
these  tests.  It  is  concodoil  that  the  defendant  did  not 
nieaaiare  the  arm  to  determine  beyond  peradventurc  that 
tlie  bones  were  in  proper  position.  The  plaintiff  and 
other  witnesses  testified  that  they  observed  a  protuber- 
ance at  the  elbow  joint  the  night  of  the  injury,  and 
compared  tt  with  the  other  elbow  and  inrjnired  what  it 
***■  It  appeared  that  the  arm  retained,  when  not  con- 
trolled hy  splints,  about  the  same  position  it  was  in 
«fter  the  first  attempt  to  reduce  the  dislocation,  and 
at  no   time  could  the  plaintilf  move  it  without  pro- 

17 
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ducijig  &cv<?Tc  pain.     The  (lefendant  innistcd  that  sIiq' 
must  move  it.    When  she  attempted  It,  the  pain  was  so 
great  she  had  to  call  for  help,  and  even  then  had  to 
cense  the  attempt  because  of  the  suffering  it  cause 
This  was  known  to  the  defendant,  and  yet  it  did  no' 
seem  to   put  him  on  inquiry  whether  he   had  n 
failed  to  properly  set  or  treat  the  arm.    The  plaintiff 
waa  satisfied  that  the  joint  was  dgyct  properly  set,  and 
Bo  told  tht!  defendant;  and,  to  a&ecrtain  whether  or  not 
her  suspicions  were  correct,  called  other  doctors.    Thia 
was  in  the  latter  pa,rt  of  August,  about  two  months  aft 
the  injury  was  received.    The  defendant  deserted  th 
case  at  about  this  time.     Other  physicians  were  then 
called,  and,  after  rendering  the  patient  unconscious  by 
the  use  of  ansisthcticB,  reduced  the  dislocation.     The  _ 
hones,  however,  soon  returned  to  their  former  position,  f 
and  have  remained  there  ever  since.    The  jury  upon  this 
evidence  found  for  the  plaintiff,  assessing  tho  dant- 
agcs  sustained  at  two  thousand  dollars. 

Failure  to  Apply  Extension. — In  the  case  of  Barnei 
rs.  Means  *  the  improper  treatment  complained  of  waa 
the  failure  of  the  physician  to  properly  extend  the 
brnken  limb  fromwhich  thepatientwas  sufTering, where- 
by the  wound  healed  improperly.  The  evidence  showed 
that  the  fracture  of  the  larger  bone  waa  oblique,  and 
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near  the  tipper  part  of  the  lowt!r  third  of  the  limb;  the 
fracture  of  the  smaller  bone  was  trausverst;,  and  was 
from  two  to  three  inches  above  the  ankle  joint.  The 
defendants  were  called  at  once  and  dressed  the  inj'uiy 
within  twenty  or  thirty  mimitcs  after  the  bones  were 
broken,  but  did  not  use  ext«naion  or  counter-ex- 
tension. The  excuse  made  by  the  defendantft  for  not 
extending  the  limb  and  using  counter-extension  to  hold 
it  in  place  was  that  the  extreme  tendernces  and  swelling 
would  not  permit  of  their  so  doing,  and  they  introduced 
evidence  to  show  that  some  daya  after  the  fracture  was 
adjusted  they  did  attempt  extension  and  countcr-exten- 
aion,  but  that  the  patient  could  not  endure  it.  Upon 
the  question  of  the  condition  of  the  limb  at  the  time 
the  injury  was  first  adjusted  there  were  eevcral  wit- 
neaseis  who  were  then  present  and  who  testified  that  no 
Bwelling  had  then  occurred. 

An  expert  testifled  before  the  jury  that  the  shortcn- 
ing  was  caused  by  the  lapping  of  the  bones;  that  the 
first  duty  of  the  surgeon  was  to  bring  the  bones  to  their 
proper  position  by  extension  and  counter-extension. 
If  necessary  he  placed  the  patient  under  the  inlluenoe 
of  chloroform,  and  that  if  tho  patient  would  not  allow 
a  proper  adjustment  of  the  fracture  ho  would  abandon 
the  case. 

The  trial  judge,  in  inatructing  the  jury  upon  the 
]bw  applicable  to  the  ease,  said:  "That  if  you  believe. 
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frflTTi  the  eTidenco  that,  in  the  treatment  of  fractures 
of  boncB,  regard  should  be  hnd  to  the  direction  in  which  _ 
the  break  occurred;  and  if  the  jury  believe,  from  the^ 
evidence,  that  the  rracture  of  the  bones  of  the  plaintiff, 
which  the  defendants  treated,  required  extension  in.M 
order  to  secure  the  proper  adjustment  of  the  parts  to" 
each,  other,  and  that  the  dufcnduuttj  did  not  use  any 
means  to  secure  extension,  but,  by  want  of  skiU,  or  by 
negligence.  Buffered  the  broken  fragments  to  be  or  be- 
come displaced,  and  that  thereby  the  plaintiff  has  suf- 
fered and  become  permanently  lame  and  disabled,  as 
charged  in  the  decIiLration,  you  should  find  the  defend- 
ants guilty."  Upon  this  instruction,  which  was  held  to 
be  a  correct  statement  of  tho  law  applicable  to  the  eaae, 
the  jury  found  for  the  plaintiff  and  asseaacd  the  dam- 
ages  at  one  thousand  dollars. 

The  foregoing  cases  being  thought  suflicient  to  illua- 
trate  the  application  of  the  general  rule  of  tiability^ 
more  critical  examination  will  now  be  made  aa  to  the 
particular  requirements  of  the  rule. 

Degree  of  Knowledge,  Skill,  and  Care  Required.— 
The  part  of  the  general  role  upon  which  the  conrtfl'fl 
seem  to  have  found  the  greatest  dJQicnlty  in  agreeing 
is  that  relating  to  the  amount  or  degree  of  knowledge, 
ski!!,  and  care  that  the  physician  is  obliged  to  possess 
and  exBTCLBe  to  escapt"  from  liahilify  for  injurious  re- 
anlts  that  may  follow  his  treatment.    To  place  the  test 
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as  that  degree  ejEercised  by  the  ikorougkltf  educated 
Diembera  of  the  profession  woiJd  be  manifestly  unjust 
to  the  great  majority  of  the  physicians  and  surjjeoiia, 
wliile  a  test  requiring  only  that  skill  exercised  by  the 
moderately  educated  members  would  Le  equally  unjust 
to  the  public  Upon  this  reasoning  the  supreme  court 
of  Iowa  placed  the  teat  as  the  average  of  the  skill  and 
diligence  ordinarily  exercised  by  the  profesBion  m  n 
whole.*  While  this  rule  is  probably  a  just  one  and  about 
right  in  theory,  it  is  doubted  whether  any  practising 
ph^'sician  knows  what  is  the  "  average  of  the  skill  and 
diligence  ordinarily  exercised  by  the  profession  as  a 
whole,"  and,  as  he  is  the  proper  judge  of  whether  ft 
^ven  act  will  stand  this  teat,  the  utility  of  the  rule  is 
oubted. 

While  the  degree  of  cnrc  necessary  to  be  bestowed 
in  a  particular  case  is  governed  in  a  great  degree  by  the 
requirements  of  that  case,  a  rule  of  law  demanding  that 
the  degree  of  care  and  skill  required  shall  bo  propor- 
tionate to  the  severity  of  the  injury  or  disease  treated 
would  manifestly  work  a  great  hardship  upon  the  pro- 
fcBisiun.  Such  a  rule  was  very  wisely  and  justly  re- 
jected by  the  supreme  court  of  Illinois.f 

The  location  of  the  particular  practitioner  should 

•  8inueKi^ra  vt,  HuukEi,  .'!4  In..  3SC ;  Almond  vs.  Hugmt^  3-1  ta,,  SOO. 
f  Vticy  M.  Bums,  70  III.,  lOS. 
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also  l>c  Ulccn  into  cod -tide  ration  in  deiermiuiuj;  tbg 
umount  of  kuowledgc  and  sciuucL'  Jiu  slmli  poBaubtf  uuil 
the  decree  of  uuru  and  skill  ho  shall  cxerciac^  bccaiue, 
for  reasona  heretofore  referrtid  to,  tiie  physician  and 
surgeon  practising  iu  our  large  cities  may  be  reasonably 
re^uirtfd  to  |xib8(it>y  liiglit-r  (|i]sliricationi3  than  thuiMJ  lu 
email  towns  or  rural  districts.  This  indulgence  should 
not,  however,  be  allowed  to  the  country  practitionera  to 
the  extent  of  permitting  them  in  each  particular  neigh- 
borhood or  cominunity  to  eataUlieh  by  their  own  pro- 
feBsional  standing  the  standard  of  requirement  for  that 
communilj;  for,  in  the  words  of  Justice  Worden,  "  thcro 
might  be  bat  few  practising  in  the  given  locality,  all  of 
whom  might  bo  quacks,  ignorant  pretenders  to  knowl- 
edge not  poissesised  L>y  them,  and  it  would  not  do  to  say 
that  because  one  possessed  and  exercised  as  much  skill 
as  the  other  he  could  not  be  chargeable  with  the  want 
of  reasonable  skill.''  After  dne  regard  for  all  of  these 
conditions,  a  number  of  our  courts  in  well-considered 
decisions  have  determined  the  proper  test  to  be  thnt 
there  sliall  be  requiredof  the  physician  and  surgeon  thflt 
amount  of  knowledge,  skill,  and  cxpericnee,  and  the  ex- 
ercise of  that  dc;n'ep  of  care  and  skill  which  physicians 
practising  in  similar  localities  ordinarily  posseaa  and 
exercise,* 
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XUaatrations. — A  case  illustrating  the  application  of 
tUu  law  \cvy  nicdy  is  tljat  of  Small  va.  Howard.*  '  lu 
tbis  cHsc  the  plaiutilT,  the  wliolu  iimiilu  of  whi>su  vrist 
had  twcu  cut  through  to  tho  bono  in  such  a  manner  as  to 
scvei*  till  Ihu  urluriuti  and  tundujis.  ualk-d  ;]i><ju  ttm  du- 
fcJicLmit  fur  litjatment.  Thu  dL'Ecudaut  wati  a  pU^si- 
ciau  8ti(l  8i]rgi>4m  retiidiiig  in  a  country  tuwu  oC  about 
twejity-five  hundred  inljabitanla,  and  had  no  cxpc- 
riiia€3o  in  surgery  beyond  that  usually  had  by  coun- 
trj  surgeons.  The  result  of  thi!  trL'atmont  not  being 
iBtisJattory,  «uit  wna  coiiinioiic'ud  for  malpractice  in 
dressing  and  caring  for  the  wrist.  Upon  the  trial 
ono  expert  called  by  the  plaintifl  testified  that  he 
^id  not  think  the  average  country  surgeon  would  be 
likL'ly  to  possess  the  requisite  ekill  to  care  for  this 
Wound.  TliP  evidence  of  Die  experts  regarding  the 
propriety  of  llip  treatment  jriven  the  injury  was  con- 
flicting^ gome  testifying  that  it  was  properly  treated, 
other*!  the  mntrnry.  The  court,  npnn  the  principle  in 
C"fisi[Jnrntion,  instnietod  the  jury  that  "  the  defendant, 
umlortatting  to  practiee  as  a  phyHirian  and  surgeon  in 
8  town  of  comparatively  Hmall  population,  was  bound  to 
P'^ssesa  that  skill  only  which  physicians  and  surgeons 
'^I'dinarj'  ability  and  pltill,  practising  in  similar  local- 
"^s.  "With  opportunities  for  no  larger  experience,  ordi- 
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narily  possesfi;  and  he  wua  not  bound  to  possess  that 
higli  degree  of  art  and  ski  I]  possesstid  by  eminent  sur- 
geons pravtituug  in  l&rge  cities,  and  making  a  Bpecialty 
of  the  practice  of  eurgcr}'.  lie  is  uot  responsible  for 
want  ut  suvi:es!fj  unit's^  it  iti  [Tuved  tu  rttiult  rruni  want  of 
ordinary  v&tv  and  attL-jitiuu,  and  then  only  to  the  exteut 
of  the  injur)'  caugcti  by  lii»  want  of  skill  and  neglect, 
nor  for  the  vholc  consequence  of  the  particular  origiual 
injury  or  disease.  He  ie  not  presumed  to  engage  for 
extraordinary  skill  or  extraordinary  care  and  diligf:«ce." 

The  jury,  applyiug  this  instruction  to  the  evidence 
before  thera^  found  a  verdict  for  the  defendant.  The 
plaiatilTj  being  disaatisilcd,  appealed^  but  the  trial  of' 
the  cusL%  including  the  instructinn  of  the  trial  judge, 
from  which  the  above  quotation  was  taken,  was  approved 
by  the  supreme  court. 

The  case  of  f  fathom  vs.  Kichniond  *  is  Kouiuwhat  pe- 
culiar, and  one  in  which  there  is  considerable  law.  The 
plaintiff,  whose  leg  was  fractured,  ecnt  for  his  regular 
physician.  The  regular  phyBieiau  declined  to  take  the 
responsibility  of  reducing  the  fracture  and  laid  the  leg 
on  a  double  Inclined  splint,  to  make  the  patient  as 
comfortable  as  possible.  On  the  following  day  the  de- 
fendant v/As  sent  for  and  rr^duced  the  fracture.  The  re(t- 
ular  physician  continued  to  attend  the  case  nearly  every 
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dfij  for  about  twonty-two  days,  whon  another  physician 
was  called  to  take  his  place.  The  defendfint,  who  hod,  re- 
duced the  fracturK,  did  not  call  again  antU  five  daj& 
after  the  operatioD,  and  thea  only  by  reason  of  a  letter 
ifritten  tiiiu  by  the  regular  physician  at  the  request  of 
the  patient's  friends,  eepecially  requesting  him  bo  to  do. 
At  the  time  of  making  this  call  the  patient  did  not  seem 
to  be  dissatisfied  with  the  services  rendered  by  the  de- 
fendant and  made  no  claim  of  improper  treatment.  For 
wbat  piixpoaa  he  waa  callt^,  or  what  he  did,  if  anything, 
fhiJe  there,  the  report  of  the  case  doea  not  show.     It 
Boema  that  the  leg  was  bandaged  too  tightly,  and  as  a 
•■esiilt  the  injury  followed  for  wliich  euit  was  brought. 
The  defendant  claimed  that  he  wag  only  sent  for  to  take 
charge  of  setting  the  kg  with  the  asaiatance  of  the  regu- 
hir  attending  physician,  and  that  Iw  did  this  properly, 
^i  then  Itift  plaintiff  in  the  hands  of  the  regular  physi- 
Maa  as  his  patient,  without  any  expectation  of  again 
Visiting  the  case  unless  specially  sent  for.    All  the  sur- 
S*™«  called  on  the  part  of  the  defendant  testified  that 
ibesujgcon  applying  the  dressing  in  any  such  case  could 
^*  toll  whether  the  biuidagu  might  prove  too  tight  or 
^  loose,  but  that  thia  matter  mnet  necessarily  be  left 
*•"!  the  attending  surgeon,  whose  duty  it  was  to  exam- 
*2e  carefully  in  reference  thereto,  and  adjust  the  dresa- 
'"g  Ajiid  bandages  as  might  be  needed.    No  evidence  was 
offered  to  contradict  this. 
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It  was  conct?dcd  and  truated  in  the  trial  that  th*. 
ocmrsc  taken  with  the  limb  Jn  the  interral  between  thfti 
time  defendant  left  the  patient  after  he  had  finish* 
dri'Bfiiug  tlie  injury  aiui  liie  second  visit,  ilvu  days 
later,  was  lacking  in  proper  uud  ordinary  sltill  and 
care. 

In  the  muLlcr  of  general  prufcsBioual  r^q^uireinents^^, 
the  trial  judgo  ingtrucled  Iho  jury,  in  elTect,  that  tlie 
defendant  would  be  held  to  possess  such  knowledge  and 
skill  and  exercise  auch  care  and  judgment  as  that  ordi- 
narily possessed  and  exercised  by  doctors  in  the  some 
general  neighborhood  and  in  the  same  general  lines  of 
practice;  and  that  they  should  determine  from  the  evi' 
dence  whethtir  the  defcadant  did  pu&sess  such  knowledge 
and  8lrill;  and  IT  tliey  decided  this  question  in  the  atfirm- 
ative  they  should  dotermino  whether  he  used  ordinary 
care  in  dressing  the  leg'.  This  instruction  the  supreme 
court  held  to  be  correct. 

The  trial  judge  continued  with  his  instruction  to  the 
jury,  charging  them  that  if  they  found  the  defendant 
was  wanting  in  the  proper  exercise  of  skill  in  the  tight- 
ness of  the  bandage,  still,  if  his  employment  ceascJ 
when  he  had  set  and  dressed  the  limb,  and  the  treat- 
ment of  the  case  fell  to  the  attending  physician,  and  i 
was  the  duty  of  the  aitejiding  physician  to  discover  thai 
the  bandage  was  too  tight  and  to  loosen  it  and  redress 
the  limb,  and  it  by  tiuch  projier  loosening  and  redress- 
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ing  of  the  liiiib  tbe  injurj'  of  the  tight  bandage  could 
Imvc  beeu  pruveiited,  ihvn  lUu  dufeiidaut  would  nut  be 
liablii  for  the  injury.  Tbo  supreme  court  disnied  tbe 
correctness  of  tbe  inatruotion  upga  the  iollowiug 
fKiQudii:  It  will  bu  obsuntid  tliat  this  liutruutiuu  ae- 
fiutuEu  that  tbi}  bantJa^u  wu&  iiogUj,'uutl}'  appIiBd  by  the 
(tsreodant.  i^'roui  this  fact  it  will  uuL>0!iGai-ily  fuliow  tlmt 
tile  improper  applieatiou  of  thu  buudugts  will  begin  to 
eii'rt  ftn  injurious  influence  upon  the  limb  from  tiie  iiio- 
at'iit  it  is  applied,  and  therefore  it  wouM  be  manifestly 
BEjust  to  assert  that  the  defendant  is  not  liable  for  the 
iDjuiy  inflicted  by  this  negligently  and  improperly  ap- 
plied bandage  during  the  ten  or,  perhaps,  twenty-four 
hourg  which  must  elapse  before  tht!  attending  physician 
^^  detect  the  improper  bandaging  and  give  relief. 
Mdieovcr,  'the  court  declined  to  intimate  whislhcr  it 
would  relieve  tlio  defendant  from  liability  far  the  in- 
Jin-  resulting  from  hia  improper  bandaging  after  the 
timp  when  the  attending  phygician  should  hare  discov- 
PJ'^d  that  the  bandage  was  too  tight  and  given  relief,  or 
"■fiytlicr  it  would  hold  him  liable  for  all  damages  result- 
'"X  from  his  own  improper  bandnging  and  the  assiet- 
«tii  8  Tiegligenec  in  fitiling  to  rca^ljuat  the  bandage.  The 
J^oifnient  rendered  for  the  defendant  in  the  original 
tnal  was  accordingly  revereed  and  the  ca^e  aent  back 
for  a  ae^p  trial.  In  view  of  the  open  question  left  by  this 
"^cifiion,  it  can  Iiardly  be  coueidoretl  prudent  for  a 
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eurgBon  to  dreas  aa  Injured  member   and  leave   all 
subsequent  treatment  to  the  regular  attending  pbjr- 
sician,  relying  upon  him  to  correct  any  inadvertency 
which   may  have  attended  the  original   operation  oc  M 
treatment.  ■ 

£ulet  for  Determining  Skill.  —  la  determining 
whether  or  not  a  physician  is  possessed  of  the  requisite 
amoimt  of  knowledge,  or  exerciser  the  proper  degree  of 
skill,  due  regard  must  be  had :  Firat,  to  the  school  ot 
medicine  which  he  practiaeBj  and,  second,  to  the  ad- 
vanced el,atc  of  the  profession  at  the  time  the  particular, 
services  were  rendered. 

Practice  of  the  Particular  School  Qovems. — There 
being  different  and  distinct  schools  of  medicLue,  recog- 
nizing different  principles  and  different  modes  of  treat- 
ment, it  follows  that  the  treatment  of  a  physician  oC 
one  school  must  be  ttisl<^d  by  the  general  doctrines  of 
hia  o^vn  school,  and  not  by  those  of  other  schools.* 

While  the  jnatice  and,  in  fact,  the  necessity  of  this 
law  are  almost  too  evident  to  permit  of  comment,  it  will 
perhaps  be  desirable  to  examine  onc^  or  two  cases. 

A  case  in  which  the  rule  was  extended  to  a  d^ree 
to  which  it  could  not  be  at  this  day,  becanse  of  the  more 
adequate  laws  protecting  the  public  from  quacks,  is  that 
of  Bowman  vs.  Woods. f     In  this  case  the  defendant 


I 
I 


*  ['nctoti  I'D,  Wiggin,  Kl  Me.,  CM. 

f  Bowinon  f*.  Wooilei,  ]  Qieene,  Ta.,  441. 


CIVTL  MALPRACTIca 


2fi3 


claimed  to  he  a  botanic  physician.  The  caiise  of  action 
arose  from  alleged  unskillful  treatment  of  a  patient  in 
a  confinement  case.  About  tbirty-six  hours  after  the 
delivery  a  Dr.  C.  was  called  in  aa  consulting  physician, 
and  upon  the  trial  he  leatilied  in  effect  that  at  the  tiaie 
he  arrived  the  placenta  was  not  removed;  that  the  pa- 
tient was  greatly  prostrated  by  the  severity  of  the  labor 
and  the  loss  of  blood;  and  that  she  was  also  Buffering 
from  a  distention  of  the  bladder,  vrhich  had  not  been 
evacuated  since  paiiurition.  lie  gave  it  as  his  opin- 
ion that  the  placenta  should  have  been  removed  and 
the  distended  state  of  the  bladder  relieved  at  a  much 
earlier  period;  and  that  such  delay  would  be  likely  to 
produce  jmerperal  fever.  Several  other  physicians,  as 
wilnesscB,  concurred  in  Dr.  C.'s  views  of  the  practice. 

The  defendant  then  offered  aa  evidence  in  his  own 
behalf  the  testimony  that  he  was  a  botanic  phyeictan, 
and  that,  according  to  the  botanic  system  of  practice  and 
medicine,  it  is  considered  improper  to  remove  the  pla- 
centa, and  that  it  sUotdd  be  permitted  to  remain  until 
expelled  by  the  efforts  of  Nature.  The  proof  of  these 
facts  being  objected  to,  they  were  ruled  out  by  the  trial 
judge.  The  supreme  court,  upon  reviewing  the  case,  was 
of  the  opinion  fhat  the  trid!  court  erred  in  not  admitting 
the  proffered  evidence  of  the  defendant.  Justice  Greene, 
after  observing  that  the  several  schools  of  medicine 
were  then  alike  unprohibited  and  enjoyed  equal  legal 
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rights  in  Idwm,*  siiiii:  "A  porsuii  profeftging  to  follow^ 
one  system  of  luedicat  trGatuicnt  can  not  be  expected  b; 
his  employer  iv  pracLisu  uuy  otbur.     Wbile  iius  xegu- 
Itir  physician  i&  expected  to  follow  the  rules  of  the  old 
school  in  the  art  of  curing,  the  botanic  must  be  equall 
expected  to  adhere  to  liis  adopted  nietiiod.    But  on  t 
part  of  every  medical  practitioner  the  law  implies 
nndertaking  tliat  he  will  use  an  ordinary  degree  of 
and  skill  in  medical  operations,  and  he  is  unquestionably 
liable  for  gross  carelcsanesa  or  unfikill fulness  in  the  man- 
agement  of  his  patients;  and  still  the  person  who  am- 
ploys  a  botanic  practitioner  has  uo  right  to  expect 
same  kind  of  treatment  or  the  same  kind  of  medici 
that  8  regular  physician  would  administer.     The  law 
does  not  require  a  man  to  do  more  than  he  undertakes, 
nor  in  a  mfinner  different  from  that  which  he  professes. 
Therefore,  if  in  the  case  the  defendant  below  could  sho' 
that  he  was  employed  as  a  botanic  physician,  and  tha' 
he  performed  the  aeeoucheroent  with  ordinary  skill  an< 
care,  in  aceordnnce  with  the  system  he  professed  to  fo! 
low,  we  should  regard  it  as  a  legal  defense.    It  wonl 
show  a  full  compliance  with  his  profession  and  nnder- 
taking; and  if  injury  resulted  from  it  tn  the  plaintiff, 
could  properly  blame  no  one  but  himself. 
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classes  of  medical  men,  who  are  accountable  to  thpir 
eniptoj-erd  for  all  injuries  resulting  from  a  want  of 
urdiuary  diligence  and  skill  in  their  respective  sy^tcims 
^(  treating  diseases.    It  is  to  be  lamented  that  so  many 
of  our  citizens  are  disposed  to  trust  health  and  life  to 
novices  and  empirics,  to  new  uoHtrmns  and  new  meth- 
ods of  treatment.    i3ut  thet>e  are  evils  which  the  courts 
of  justice  possess  no  adequate  power  to  remedy.     En- 
ligKtened  public  opinion  and  judiciona  legislation  may 
do  much  to  discountenance  quackery  and  advance  medi- 
cal BcitQce." 

Upon  reading  this  cose  one  can  nnt  help  rejoicing 
in,  the  approximate  realization  of  the  prophetic  hope 
exprosed  by  the  court,  for  at  the  present  day,  excejiiing 
**i  a  few  States,  a  defendant  would  be  unable  to  involcB 
the  protection  of  an  unwilling  court  by  ehowing  that 
hia  vicious  ignorance  of  the  lawa  of  medicine  and  of 
J^ealtb  was  eanctioned  by  the  so-called  school  he  pro- 
fpKsed  to  foUow. 

A  recent  application  of  the  rule  is  found  in  the 
case  of  Force  vs.  Gregory.*  There  the  patient  was 
treated  for  ophthalmia  by  the  defendant,  who  Ja  a 
nomtpopathic  physicinn,  and  who  introduced  evidence  to 
Snow  that  in  treating  the  plaintiff  he  adopted  the  reme- 
dies prescribed  by  the  honKeopathic  practitioners.    Tho 
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plaintiff  showed  that  the  old-schonl  practitioners  would 
hare  treated  sach  a  case  differently,  and  that  Bhe  should 
have  received  the  latter  mode  of  treatment.  The  do- 
fendant'e  counsel  asked  the  cuurt  to  instmct  the  jury 
that  the  propriety  of  the  treatment  of  the  patient  must 
be  tested  by  the  doctrines  of  the  detendant'a  school  of 
medicine.  The  court  refused  to  give  the  inatroction 
asked,  but  instead  instructed  the  jury  in  snch  a  way 
as  to  leave  it  uncertain  whether  the  defendant's  treat- 
ment was  to  be  judged  by  the  rules  and  practice  of  his 
own  school  alone,  the  instruction  given  being  of  the 
sort  calculated  to  direct  the  attention  of  the  jury  to 
the  relative  merits  of  the  two  pyetems.  Under  thia  in- 
Etructioa  the  jur;'  found  a  verdict  for  the  plaintiff.  The 
supreme  conrt,  in  reviewing  the  case,  disapproved  of  the 
instruction  and  reversed  the  judgnieat.  lu  criticising 
the  instruction  given  the  jury  Justice  Fenn  eaid :  "  The 
jury,  we  think,  should  have  been  told  that  the  relative 
merits  of  the  two  schools  were  in  no  sense  before  them 
for  their  consideration;  that  so  far  as  the  defendant 
was  to  be  judged  by  either,  it  was  by  the  tenets,  rules, 
principles,  and  practices  of  his  own  school,  not  by  those 
of  another;  and  if  the  defendant  adopted  the  treatment 
laid  down  by  his  own  school,  the  fact  that  another 
school  prescribed  another  treatment  tended  in  no  vise 
to  show  that  the  defendant  was  chargeable  with  lack  of 
skill  or  negligence.    It  would  seem  that  if  it  could  be 
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held  negligent  or  tinskillftil  in  e  given  case  to  use  tho 
trp-iitment  prescribeil  l)y  the  Bchool  to  which  the  practi- 
tioner belonged,  snch  negligence  or  want  of  skill  must 
consist  either  in  the  mode  of  use,  the  application  of 
Buch  remedies  under  improper  circ;imstanc«s»or  hccauae 
they  were  intrinsically  wrong,  inappropriate,  or  inade- 
quate.   If  thure  be  any  valid  objection  to  the  language 
quoted  from  Patten  vs.  Wiggin — viz.,  '  The  jury  are 
not  to  judge  by  deteniiiniug  which  school,  in  their  own 
view,ie  best* — it  is  in  the  (allure  to  incorporate  witb  the 
getitTal  stnttMuent  the  further  one  that  the  lest  there 
given  does  not  exclude  the  duty  of  keeping  pace  with  the 
progTGSs  of  professional  knowlc^dge,  idi?a9,  and  discover- 
ies, to  the  extent  thnt  a  faithful,  eousoi<?ntiou9,  and  eom- 
petunt  practitioner,  of  wliatever  echool,  may  be  reason- 
ably expected,  and  is  therefore  lawfully  required  to  do." 
Perhaps  the  case  of  greatest  interest  recorded  in  the 
1^*  reports  in  which  this  question  was  raised  is  that  of 
NpIsou  vs.  Harrington.*  In  this  case  tlie  defendant  was 
*  spiritualist  or  clairvoyant  physician.     The  evidence 
ihowed  thnt  the  patient,  a  boy  of  abont  fifteen  years  of 
^ge,  ftoeompanied  by  his  father,  called  upon  the  defend- 
■"it  alwut  September  1st.    The  boy  waa  snffermg  from 
"  dinenge  of  the  hip  joint,  but  the  defendant  diagnosti- 
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eatfid  tho  iJiseaee  ns  rhcumntism  and  prtiscribed  trcnt- 
ment  accordingly.  He  contiiniuci  tu  treat  the  case  until 
about  the  middle  of  thQ  January  following,  and  during 
that  time  encouraged  the  patient  In  peraistenl  walking, 
asserting  that  walking  was  beneficial  to  him.  In  Janu- 
ary the  leg  became  eo  much  worse  that  he  was  unable  to 
walk  and  snlTerGd  great  poin.  Other  physicians  were 
then  called  in  and  the  patient  waa  bencfltcd,  hut  will 
remain  a  cripple  for  life. 

Tho  munscl  for  thn  dnfendatit  urged  that  ho  pro- 
fessed the  clairvoyant  eyBtem  of  medicine,  and  that  if  ho 
treated  the  patient  witli  due  care  and  tikiU  iu  accordance 
with  the  ndes  and  practice  of  that  school  or  system  offl 
niodicino  ho  complied  with  the  requirements  of  the  law 
and  was  not  liable  for  unfavorable  results  of  hia  treat- 
ment. 

Tho  supreme  court,  in  determining  the  weight  to  be 
given  to  this  defense,  carefully  reviewed  the  methods  of 
the  alleged  school  nf  clairvoynnts,  which  may  be  de- 
scribed tta  follows:  The  mode  of  diagnosis  consists  in 
going  into  a  sort  of  trance  condition,  and  while  in  such 
state  discovering  the  condition  of  the  patient  and  pre- 
scribing for  tho  malady  so  diaeloscd.  The  spiritualist 
profesees  to  Iiavc  no  mediciil  knowledge,  but  trusts  im- 
plicitly to  the  correctness  of  the  diagnosis  made  and 
preecription  given  while  in  such  state. 

To  constitute  a  school  of  medicine  there  must  be 
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nilea  and  principlos  of  proctim  ifir  the  guidance  of 
all  \U  members,  &s   respects  diagiioais  and   remediea 
^li^ich  each  inember   is  supposed  to  observe   in  any 
ffiveacose,  and  each  competent  practitioner  o£  a  certain 
8ch<jol  would  treat  a  given  case  in  sutislantially  the  same 
w'«y   The  court  suys:  "And  bo  onu  school  may  iH-'licve 
in  the  potency  of  drugs  and  bloodlettiug,  and  aaother 
majl)clieve  in  the  principle  of  similia  similihus  curan- 
tur;  still  another  may  believe  in  the  potency  of  water, 
or  of  roots  and  herbs;  yet  each  scboul  baa  its  ovra  pecul- 
iar principles  and  mica  for  the  government  of  its  prac- 
titioners in  the  treatment  of  diseases."   The  court  then 
observes  that  clairvoyants  recognize  one  mode  of  prac- 
tice only  to  the  extent  of  obtiiining  a  knowledge  of  the 
condition  of  their  patients,  hnt  that  the  treatment  pre- 
scribed by  different  clairvoyants  differs  ae  greatly  in 
similar  cases  ae  that  preftcribed   liy  physicians  of  en- 
tirely different  schools,  and  that  by  proseriiiing  such 
difTfrent  remedies  for  the  eame  disease  they  can  be  Baid 
to  violate  no  rule  or  system  of  clairvoyant  treatment. 
^B  conrt  therefore  conclndca  that  those  practising 
Tn&dicine  as  clairvoyants  form  no  school  of  medicine,  and 
l""e  no  particular  system  or  rules  by  which  they  can  be 
jui^ffeil. 

^gard  must  he  had  to  the  Advanced  State  of  Jfedi- 
*^'  Science. — The  idea  expressed  by  the  court  in  the  last 
part  of  the  quotation  from  the  opinion  in  the  caae  of 
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Force  vs.  Gregory  brings  U9  to  the  subject  next  in 
order  of  consideration,  which  is,  that  in  judging  of  the 
knowledge  und  »kiU  displayed  in  a  given  case  due  regard 
must  be  had  to  the  advanced  state  of  medical  scioneo 
at  the  time  tlie  ]>urliciihi.r  servicuH  wtire  rendered.  In 
roferriug  to  the  improvements  in  medical  and  surgical 
Bcicnce,  and  the  right  of  the  patient  to  the  benefit  o{ 
theso  improvements,  Justiet;  Wuodwiird  said  nearly  fiftyi 
years  ago:  "  Disuoverius  ia  the  natural  sciences  for  the 
l8«t  half  century  have  exerted  a  acnsible  inlluence  on  all 
the  learned  professions,  hut  especially  on  that  of  medi- 
cine, whose  circle  of  truths  has  been  relatively  muchfl 
enlarged;  and  Ix'siclcs,  there  has  been  a  |)08itive  progress 
in  that  profrafiion  rosiJltinR  from  the  stiidieit,  the  ex- 
periments, and  the  diversiiied  practice  of  its  professors. 
The  patient  ia  entitled  to  the  bencflts  of  those  increased-B 
lights.  The  physician  or  surgeon  who  assumes  to  exer- 
cise the  healiug  art  is  hound  to  be  up  to  the  improve-J 
raenta  of  the  day."  •  " 

The  appUriation  of  the  test  ia  very  well  illustrated 
in,  the  case  of  Qatea  vs.  Fleischer,  j     In  this  case  thefl 
plaintiff  had  recently  given  birth  to  a  child,  from  which 
fhe  suffered  a  slight  laceration  of  the  cervix.     Not  re- 
gaining her  strength  satisfactorily,  she  called  in  the  do-. 
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fendant.,  about  five  or  six  weeks  after  the  delivery  of  the 
child,  to  treat  her.  The  defendant  made  a  local  exami- 
nation, and  stated  that  she  was  suffering  from  uterine 
disease,  and  applied  cawBtics  to  the  cervical  canal  on  the 
theory  that  those  parta  were  ulcerated.  This  treatment 
was  continued  for  several  months. 

The  defendant,  deriving  no  benefit  from  this  treat- 
ment, after  a  lapse  of  about  eight  montba  consulted 
8'Sj>ociBlist,  who  found  the  cervical  canal  entirely  closed, 
"his  was  opened  hy  artificial  means.  The  evidence  also 
sljo^red  that  during  the  entire  time  of  her  illness  the 
pla.intiff  was  suffering  from  Bepticamia. 

T7pon  the  trial  of  the  case  evidence  was  given  to  the 
cffi?c*t  tliat  there  was  no  ulcerated  condition  of  either  the 
utcrua  or  the  cervical  canal,  and  that  the  treatment  with 
i^aus^ca  was  unjustifiable;  that  advanced  medical  flci- 
encc*  diRcards  the  me  of  caustics  in  casea  of  ulceratioTi, 
*^  *  clangorous  practice;  and  that  the  treatment  applied 
Imd  ^^tiuged  cic-titri.x  in  the  cervical  canal,  etc.  The  trial 
™"^t,  in  iuBtmcting  the  jniy  upon  the  law  applicable  to 
<;a6e,  told  them  that  the  physician  was  bound  to 


the 


brioj^  to  the  treatment  of  the  case  such  skill  as  is  ordi- 
nnra^y  possessed  and  exercised  by  physicians  and  aur- 
?'^*l8  in  such  localities,  "  having  regard  to  the  advanced 
state  of  the  profession  at  the  time  oi  the  treatment." 
This  instruction  the  supreme  court  held  to  be  entirely 
P'^t^er  and  suited  to  the  evidence  adduced  at  the  trial. 


11 
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In  the  case  of  Alinond  vs.  Nugent,*  tliG  opinio^^^'  ''^ 
Cliief-JiiBtici"  Buck  riivii'wti  Buveral  iiiiiiortaiit  fetit^^*"'^ 
of  the  ground  just  passed  over  ia  Buch  a  masterly  ^  ^V 
thflt  tho  folbwiag  extended  quotation  ie  taken  tl*^^^'*" 
from.  The  cliief  juatico  aaid :  "  The  first  one  [of  the  '"" 
etructions]  is  clearly  objectionable  iu  holding  the  cJi^*™ 
respotieibility  of  the  surgeon  to  be  governed  by  the  »o- 
mles  of  law  aa  those  that  apply  to  mechanics  and. 
others  cngfigcii  in  some  of  the  other  pursuits  mention* 
Ah  a  general  rule,  mechanics  are  answerable  for  resU-^^^ 
and  the  real  test  of  thuir  siiill  in  the  success  of  tl>^ 
work.    Not  Ejo  with  the  physician  uad  surgeon.     Tt^^**' 

i^ill 


are  required  to  exercise  due  8kilt,but  are  not  response 
if  the  def»ircd  result  fails.    The  skillful  mechanic  %* 
atwiiys  be  successful.     The  materialH  which  he  und^^^ 
takes  to  shape  and  fashion  are  subject  to  knawu  la 
and  arc  completely  under  his  control.     The  suig^* 

_  ^^    CD 

and  physician  apply  their  skill  to  human  bodies  wh.»  ^"^ 
are  subject  to  laws,  both  phyflical  and  mnutal,  alm*^-^ 
infinite    in   number — many   uucertain   and   many   xf'^^"^ 
Icuowu.    The  diseases  which  they  combat  are  not  und 
the  full  dominion  of  human  BUill  and  wisdom.    They  a- 
not  expected  to  resist  and  avert  the  approach  of  deat- 
which  ultimately  destroys  all. 

"The  third  instruction  above  quoted  is  equally  o1 


.c*^ 
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jectionable.  The  thought  that  the  physician  and  sur- 
geon are  required  to  keep  up  with  the  progress  of  the 
day  in  their  respective  professions  accords  with  my 
views  (expressed  in  a  previous  case).  .  .  .  But  the  rule 
announced,  that  the  practitioner  must  apply  himself  to 
the  '  most  accredited  source  of  knowledge,'  imposes  a 
requirement  that  can  not  be  admitted.  It  demands  that 
the  surgeon  shall  be  educated  by  instructors  of  the  most 
established  reputation,  that  he  shall  resort  to  schools  of 
the  widest  fame,  and  study  books  of  the  first  authority. 
The  rule  condemns  all  knowledge  not  acquired  in  this 
way,  and  fixes,  as  a  standard  of  ordinary  skill,  attain- 
ments gained  from  the  prescribed  course  of  prepara- 
tion for  the  discharge  of  professional  duties.  .  .  . 
Humble  and  unknown  instructors  of  obscure  schools 
may  be  sources  from  which  the  professional  man  may 
gain  thorough  knowledge  of  the  principles  of  his  pro- 
fession. .  .  .  The  law  requires  skill  and  makes  no  in- 
quiry as  to  the  source  whence  it  is  obtained. 

"  The  last  sentence  of  the  instruction  under  consid- 
eration is,  if  possible,  more  faulty.  It  holds  the  surgeon 
liable  in  damages  if  he  fails  to  exercise  bis  art  or  pro- 
fession rightly  and  truly  as  he  ought.  Here  absolute 
accuracy  and  certainty  are  demanded.  No  allowance  is 
made  for  failure  to  administer  the  proper  remedy  in 
cases  where  the  highest  skill  will  leave  the  professional 
.  man  in  doubt  at  the  time  he  is  required  to  act.    As  wo 
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have  before  remarkud,  many  laws  of  Nature,  applicable 
to  the  adminiHtrntion  of  rcmcdiee  fur  the  diseases  of  thp 
human  body,  are  not  fully  understood;  many  are  un- 
known. In  obcdicuue  to  au  occult  law  an  approved  rem- 
edy may  fail.  Symptomatic  indicatjona  often  rcfu&c  to 
inform  the  physiciaii  or  surgeon  of  the  real  disease 
which  his  skill  is  called  upon  to  combat,  and  an  autopsy 
revenls,  too  late,  conditions  of  the  organs  of  the  patient, 
that  could  have  been  discovered  in  no  other  way,  which 
demanded  a  different  course  of  treatment-  As  it  is  im- 
possible foT  the  surgeon  or  physician,  possessing  eren 
the  highest  degree  of  skill,  always  to  act  rightly  and 
truly  as  he  ought,  the  practitioner  should  not  be  held 
liable  if,  in  the  faithful  and  honest  esereiae  of  ordinary 
skill,  which  is  only  demanded,  he  fails  to  use  the  right 
remedy." 

Beat  Judgment  Beqnired. — It  will  be  remembered 
Mint  the  funeral  blaiidaid  of  professional  requirements 
is  that  the  physician  must  possess  a  reasonable  degree 
of  knowledge,  skill,  and  experience;  second,  that  he 
must  exercise  ordinary  care  and  diligence;  and  third, 
that  he  will  use  his  best  judgment  in  all  cases  of  doubt. 
Having  scnitinizod  the  first  two  requirements  of  this 
standard,  attention  will  now  be  particularly  given  to  the 
third. 

It  may  he  considered  an  axiom,  de  facto  as  well  as 
legal,  that  one  can  not  use  good  judgment  in  the  treat- 
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ment  of  a  case  without  first  ptiasessing  the  adequate 

amount  of   knowledge   and   sldll   iiail   exercising   tho 

proper  degree  of  care.  Dr.  McClt^lIaud.'  in  hia  collection 

ol  malpractice  cases,  cites  the  case  of  Courtney  vs.  Hcn- 

'li'rsoc,  decided  in  the  marine  court  of  Ni!W  York,  in 

^hicli  a  mnn,  fifty-sovcn  years  of  age,  who  had  been 

^lifiT  the  care  of  au  eye  infirmary  for  eight  weelts, 

"'OS  induced  to  withdraw  from  that  institution  and  put 

ninisi'lf  under  the  defendant's  troiitment.    While  in  the 

infirmary  there  was  a  "fradual  improvuinfut  of  his  eyas, 

'>utsoon  after  placing  himself  under  the  care  of  the  de- 

't'ndnnt  the  improvement  ceased,  the  disease  became 

'"ore  aggravated,  and  the  eyesight  gradually  failed. 

flip  defendant  treated  the  eyes  about  three  months, 

i-nd  during  this  time  performed  an  operation  upon  them 

^nH  put  some  kind  of  powder  into  them.    At  the  end  of 

'"C  three  months*  treatnn?nt  the  plaintiff  returned  to 

the  eye  infirmary,  but  his  vision  was  gono,  never  to  ru- 

torn.    The  only  expert  evidence  offered  was  that  of  two 

^"^■sieians  from  the  iniiriiiary,  who  testified  that  they 

^^<i  no  douht  the  plaintiff  would  have  recoTered  under 

f**"oper  treatment.    They  also  testified  to  their  mode  of 

"^fttment  in  such  cases,  which  differed  materially  from 

"*^t  of  the  defendant.    It  seems  that  no  expert  evidence 

***  ©ffered  showing  that  the  defendant's  treatment  was 

•  UcCIqIIiiiiiI  on  rh-ii  M-iljtritalkt,  p,  273. 
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cither  skillful  or  proper,  nor  any  eviileuce  to  show  tbat 
he  was  a  iiuuIlfieU  phj'Muiau  and  eurgeou.  Tbe  defend- 
ant's couaael  urged  that  the  failure  oX  tlie  defendant 
to  properly  treat  the  plaiiililE  was  the  result  of  an  error 
in.  judgmeitt,  and  for  tbat  h6  was  not  liable.  The  conrt 
lield  that  this  was  a  good  defense  when  applied  to  one 
skilled  in  tlic  Bf;ionce  of  medicine,  but  that  the  defend- 
ant, Itnowing  nothing  of  anatomy,  surgery,  or  physics, 
was  incapable  of  having  judgment  in  the  matter.  The 
court  accordingly  afErmed  the  judgment  rendered  in 
favor  of  the  plaintiS  and  against  the  defendant  for 
malpractice. 

TliQ  law,  it  has  been,  observed,  requires  only  tbat  the 
knowledge  possessed  and  the  care  and  skill  exercised 
shall  be  "  ordinary  "  or  "  usual,'*  but  the  judgment  must 
be  the  physician's  hest  judgment.    What  is  one's  best 
judgment  is,  from  tbe  nature  of  the  case,  absolutely  im- 
possible to  determine,the  judgment  of  no  two  men  being       . 
the  same  in  all  reepects.  BccauBe  of  the  uncertainty  of  a  ^M 
rule  of  liability  bused  upon  the  judgment  of  the  party  ^ 
whose  actions  were  the  subject  of  litigation,  an  English 
court  refused  to  entertain  the  plea  tliat  an  errorof  judg-  ^ 
mcnt  waa  a  defense.   Justice  Tindal,  in  that  case,  said :  ^ 
"  Instead,  therefore,  of  saying  that  tbe  liability  for  neg- 
ligence should  bd  coextensive  with  the  judgment  of  each 
individual,  which  would  be  as  varietl  as  the  length  of  tl 
foot  ufeuuh  individual,  we  ought  rather  to  adhere  to  tl 
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i\e  which  requires  in  all  uaaea  a  regard  to  caution  such 

a  man  of  ordinary  prudtuco  would  observe."  *    The 

latico  did  cot,  at  the  time  ot  uttering  these  words, 

ire  in  mind  tbe  judgment  of  a  professional  man  exer- 

ieed  in  performing  the  functiona  of  his  profesaion,  yet 

the  principle  will  apply,  for  the  exercise  of  judgment 

lust  be  such  as  not  only  to  preclude  the  idea  of  profes- 

mal  incompetency  and  of  a  want  of  reasonable  care, 

"but  the  judgment  itself  must  be  consistent  with  the  use 

of  that  degreeof  skill  that  it  is  tbo  dutyof  every  surgeon 

to  bring  to  the  treatment  of  a  case,  according  to  the 

l^etandard  of  skill  and  care  iudicatcd-t    for  this  reason 

^Bothing  short  of  oue'tj  best  judgment  is  aduquate. 

^H    A  physiciuu  who  poBs<!Sse»  the  req,uisite  amount  of 

i^KDowledge  and  skill,  and  exercises  his  best  judgment  in 

determining  upon  such  treatment  as  experience  has 

II      ahoffP  Iiim  to  be  best,  is  not  liable  in  damages  from 

^■gi   injury   resulting    from    an    error   of   judgment-I 

Such  judgment,  in  order  to  be  a  complete  protection 

to  the  physician,  must,  however,  have  been  exercised 

l^ji  a  case  where  competent  physicians  might  honestly 

^Boubt  as  to  the  nature  of  the  disease  or  the  proper 

^Kiethod  of  treating  It.    In  &uch  a  case  all  that  the  law 

^^requirea  ia  that  a  physician  ahall  summon  to  his  asaist- 
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ance  nil  of  his  knowledge  and  skill,  and  in  the  light  of 
their  aid  exercise  his  best  judgment.  If,  however,  the 
case  ia  such  a  one  that  no  pbysician  pot^scssing  ordinary 
knowledge  and  Bkill  would  doubt  or  hesitate,  and  but 
one  course  of  treatment  would  be  BUggested  by  a  com- 
petent professional  man,  then  any  other  conrae  of  treat- 
ment might  be  evidence  of  a  want  of  ordinary  knowledge 
or  skill,  or  proper  care  or  uttoritiuti.*  In  determining 
whether  or  not  a  physician  may  safely  exercise  his  judg- 
ment in  a  given  case  he  should  first  conaider  his  genera! 
qualifications  as  a  practitioner  of  medicine  and  his  com- 
petency to  handle  the  particulor  case;  for  if  he  ia  com- 
petent to  treat  the  case,  but  is  in  doubt  as  to  the  nature 
and  extent  of  the  injury  or  the  proper  mode  of  treat- 
ment, he  is  justified,  and  it  is  his  duty,  to  use  his  best 
judgment  in  deciding  upon  the  nature  of  the  disease  or 
injury  and  fixiufr  upon  n  conree  of  treatment,  and  also 
OS  to  whether  or  not  he  will  consult  with  aome  other  phy- 
Brcian  and  surgeon.  But  if,  on  the  other  hand,  he  is  not 
competent  to  treat  the  case,  or  feels  that  he  is  not  com- 
peLeut,  he  should  lecommend  the  patient  to  some  other 
physician. f 

Theoretically,  it  is  not  diflienlt  to  lay  down  a  mie 
which  commends  itself  both  to  our  reason  and  our  sense 
of  justice,  defining  those  errors  of  judgment  from  wliich 

•  Patt«i  M.  Vr'tppn,  51  Me.  5«4, 
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no  cAiiBe  oF  action  should  arise.  Such  a  role  is  the  odo 
laid  down  by  Justice  Kichmond,  whieb  Is  that  "  Physi- 
cians are  not  responsible  for  the  errors  of  an  enlight- 
ened judgment,  where  good  jiidginenta  may  differ;  and 
I  can  come  to  no  other  conclusion  than  that,  when  there 
are  reasonable  grounde  for  donbt  and  difference  of  opin- 
ion^ the  professional  man,  after  the  exercise  of  his  best 
judgment,  admitting  that  he  posaessea  the  necessary 
knowledge,  is  not  reaponsible  for  errors  of  judgment  or 
wistakes,  and  is  only  chargeable  mth  errors  which  could 
Hot  Lave  arih-eii  excv]it  for  the  want  of  or  the  exerciise  of 
w?asonable  skill  and  diligence."  *  But  it  is  in  the  prac- 
tical appticatiou  of  such  a  rule  that  the  difficulty  lies. 
What  things  must  the  phyaician  know  as  a  matter  of 
KDowledgo  and  what  may  he  assume  through  the  exer- 
cise of  his  best  judgment?  In  the  case  of  Du  Bois  V3. 
decker  f  the  plaintiff  had  a  portion  of  his  foot  crushed 
oeneath  the  wheels' of  a  locomotive.  The  physician,  hop- 
'"ff  to  aave  the  foot,  deferred  amputation  for  nine  days; 
■"len,  seeing  that  the  foot  could  not  he  saved,  umputated 
wo  leg  just  above  the  ankle.  Shortly  afterward  gan- 
S'swe  appeared,  rendering  further  operation  necessary. 
At  the  trial  evidence  was  given  tending  to  show  that  the 
Done*!  of  the  foot  were  so  cnished  that  immediate  ampu- 
"itioii  of  the  injured  portion  was  necessary,  and  that 

"  Bumham  »».  JockaoD,  I  Colo.  App,,  S37, 
t  Uu  liuis  fij.  UdCker,  ISO  S.  Y.,  825. 
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the  appearance  of  gangrene  was  in  consequence  of  th«" 
delay  in  operating.     The  counsel   for  the  defendant 
claimed  that  the  defendant,  in  the  ejierctso  of  hie  best 
judgment,  believed  the  foot  might  be  saved,  and  that 
he  could  not  be  held  liable  for  an  error  of  judgroent-l 
But  the  court  ftiiled  to  agree  with  the  defendant's  coun- 
sel; it  said:  "  But  his  judgment  must  be  founded  upoa 
his  intelligence.    He  engages  to  brin^  to  the  treatment 
of  the  patient  care,  skill,  and  knowledge,  and  he  ahonld 
hnvc  known  the  probable  eonacqncnces  that  would  follow 
from  the  cnialiing  of  the  bones  and  tisfliiea  of  ilie  foot."  — 
On  the  other  hanrl,  if  the  injury  sustained  in  snch  a^ 
caso  were  not  so  serious  as  to  preclude  the  probability 
of  the  recovery  of  the  injured  member,  and  the  defend-^ 
nut  were  to  prodnce  competent  and  ekillod  physicians 
at  the  trial  to  testify  that  a  recoverymight  be  reasonably 
expected,  and  that  the  course  of  treatment  adopted  by 
the  defendant  was  proper  or  beet  calculated  to  effect  a 
recoven',  then  no  reason  can  be  seen  why  the  defendant 
should  not  have  been  released  from  all  liability. 

A  physician  in  the  exercise  of  his  judgment  is  not ^ 
bound  to  anticipate  or  foresee  any  iinusual  or  improb- 
able resTilt  of  hie  treatment.    In  the  case  of  Bogle  vb.  M 
Winalow,*  the  plaintiff,  who  had  a  few  dfty.*;  previously 
received  a  severe  blow  on  the  head,  called  upon  the  de- 
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fcndant,  a  dentist,  for  the  purpose  of  having  some  teelh 
^JftracteJ.  The  dofeDtljint  administered  chloroform  and 
took  out  the  toeth.  A  few  hours  afterward  the  plaintiff 
complained  of  numljness  of  one  side, which  in  a  few  days 
was  Tollowed  by  a  stroke  of  paralysis.  The  plaintilT 
brougbit  suit  against  the  dentist,  claiming  that  the 
pjiral^ysis  wag  the  direct  reanlt  of  the  chloroform.  Con- 
fiiaeral)ie  expert  evidence  was  given,  most  of  it  to  the 
cfiect  tliat  paralyeia  could  not  result  from  the  use  of 
cWoroform.  Some  testified  that  it  might  result  from 
the  usv  of  Biich  an  aniesthetic.  There  was  alao  evidence 
tnst  the  severe  blow  on  the  head  received  by  the  plain- 
tut  might  have  produced  a  latent  disease  ouly  rcquirmg 
some  exciting  eause  to  rouse  it  into  activity. 

The  judge  was  of  the  opinion  that  if  the  administer- 
'"S  of  the  chloroform  or  the  extraction  of  the  teeth  was 
the  onuge  of  plaintiff's  paralysis,  etill  it  would  not  be 
just  to  make  the  defendant  answer  in  damages  for  con- 
"^^IWenoes  which  he  could  not  foresee,  and  which  were 
"*t  tile  ordinary  or  probable  roeidt  of  what  he  did.  The 
i^^  was  BO  instructed  and  found  a  verdict  for  the  de- 

The  rule  that  a  physician  is  bound  to  exercise  his 

*ost  jadgnieut  being  one  of  universal  application,  it 

'^Geessarily  follows  that  when  he  ia  called  upon  hy  n 

Patient  to  perform  an  operation  which  in  his  judgment 

*>ilwise  or  unnecessary,  he  is  bound  to  adviae  against 
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such  operation  whether  liis  opinion  i&  asked  or  not.  Iii> 
the  casfi  of  Gmmm  vs.  Boener*  the  defendant  bad  set 
the  plaintiff's  arm.  Several  weeks  after,  the  bonea  ap- 
peared sligiitly  out  of  plaee,  eitlier  from  having  become 
displaced  or  from  not  having  been  originally  accurately 
adjusted.  The  plaintiff  asked  the  defendant  to  rebreak 
and  readjust  the  bones,  but  the  defendant  advised 
against  the  operation.  Ho  told  the  plaintiff  that  to  re- 
break  the  bonea  would  bo  of  no  use;  that  it  had  l>etter 
be  left  alone,  and  that  he  ought  not  to  think  of  it.  But 
upon  the  plaintiff's  insistence,  he  finally  performed  the 
operation.  The  result  was  so  unaalii^ factory  that  suit 
was  brought.  In  the  supreme  court,  upon  the  apical  of 
the  case,  the  question  arose  wlietlier  the  defendant  was 
juBtiiled  in  finally  deferring  to  the  judgment  of  the  pa- 
tient and  breaking  the  arm,  or  whether  he  ehould  hava 
refused  to  operate  altogether  when  such  an  operation 
was  contrary  to  his  ovm  beat  judgment.  The  supreme 
court  was  of  the  opinion  that  the  defendant  had  in- 
curred no  liability  under  the  circumstances  in  operating. 
Upon  this  qoeation  .Tustiee  Worden  said :  "  But  if  a  sur- 
geon, when  thus  called, adviees  a  patient  who  ia  of  mn- 
tiiro  years  and  of  sound  mind  that  the  operation  is  un- 
neceseary  and  improper — in  short,  advisea  against  the 
performance — and  the  patient  still  insists  upon  the  pcr- 


*  Gramiu  V).  Booncr,  W  Intl.,  4Ul. 
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forinancc  of  the  operation,  in  compliance  with  which 
the  surgeon  performs  it,  we  da  not  Boe  upon  what  prin- 
ciple the  surgeou  cun  be  hnlJ  refiponBible  to  the  patient 
fur  damages,  on  the  ground  that  tUe  operation  was  im- 
proper and  iujiirious.  In  such  cases  the  patient  relies 
upon  bis  own  judgment^  and  not  upon  that  of  the  eur- 
geon,  as  to  the  propriety  of  the  operation;  and  he  can 
not  coniplaiii  of  an  operation  performed  at  his  own 
instance  and  upon  his  own  judgment,  and  not  upon  that 
of  the  surgeon." 

If  in  the  physician'a  best  judgment  it  is  advisable  to 
withhold  from  a  patient  in  a  particular  emergency  a 
knowledge  of  the  danger  and  extent  of  his  disease,  he 
will  be  justified  in  so  doing.  So,  when  a  physician,  in 
attending  a  patient  who  was  suffering  from  a  feton,  told 
her  that  her  hand  was  doing  well,  and  that  Bhc  ought  to 
be  thankful  that  it  wfis  so  wel],  he  was  held  to  have  in- 
curred no  liability  therebyj  it  not  appearing  that  the 
patient  desired  to  seenre  connsel,  or  was  deterred  by  the 
phyaicinn's  statement  from  so  doing.* 

Nor  13  there  any  legal  necessity  that  the  physieifln 
should  aoqimint  the  patient  with  the  character  of  the 
operation  or  tmatinent  he  proposes  to  employ.f  The 
Qdviaability  of  such  a  B.top  is  purely  a  matter  of  judg- 


•Twombly  t'j.  Leaeb,  CH  Masis.,  89T, 
t  Bu}ilKUja  vr.  Giltut-r,  3  On.,  116. 
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ment>  and  in  such  matters  the  exercise  of  the  physician's 
best  judgment  iB  all  that  the  law  requires. 

Befuial  by  Fhyiician  of  Proffered  Asustanoe  doei 
not  Inoreaie  Ml  Oblifn^tions. — Having  once  assumed 
charge  of  a  case,  the  degree  of  knowledge,  skill,  and  care 
which  the  law  requires  a  physician  to  possess  and  exer- 
cise is  not  altered  by  the  fact  that  he  refuses  the 
proffered  assistance  of  other  medical  men.  His  refusal 
in  such  a  case  is  simply  an  implied  declaration  of  his 
ability  to  treat  the  ease  properly,  and  its  effect  is  nei- 
ther to  increase  nor  decrease  the  degree  of  knowledge, 
skill,  and  care  which  the  law  makes  it  his  duty  to  have 
and  exercise.* 

Admission  of  Inadequate  Skill, — If,  on  the  other 
hand,  the  physician  frankly  informs  the  patient  that 
he  has  not  sufficient  skill  or  experience  to  treat  the 
particular  case  or  injury,  the  degree  of  skill  that  can 
reasonably  be  required  of  him  is  thereby  materially  de- 
creased.! Such  an  admission  will  not,  however,  relieve 
the  physician  from  liability  when  he  continues  his  serv- 
ices with  the  assistance  of  another  physician  or  sur- 
geon. In  a  case  of  this  sort  the  liability  ia  a  question 
of  fact  to  be  determined  by  the  jury,  who,  in  arriTing  at 
their  conclusion,  must  determine  whether  there  was 
Buch  a  degree  of  ignorance  or  unskillfulness  displayed 

*  Potter  vg.  Waraer,  91  Pb.  St.,  S62. 
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as  to  justify  holding  the  defendant  liable  to  the  plain- 
tiff in  damages,  notwithstanding  his  admission.  In  the 
case  of  Jjorenz  vs.  Jackson,*  the  plaititilf  hud  been 
injured  by  being  stmck  by  a  piece  of  steel  from  a  broken 
liaiiuuer,  which  pasued  through  two  paire  of  trousers  and 
buned  itself  in  his  l«ft  log  above  the  ku«>t>.  Ai'twr  re- 
ceiving the  injury  he  rode  about  a  mile  on  a  handcar, 
an3  then  walked  about  five  hundred  feet  to  his  home. 
Soon  afterward  the  defendant  arrived  and  examined  the 
wound,  but  was  miable  to  find  the  piece  of  steel ;  he  an- 
nounced that  the  wound  was  of  a  serious  character  and 
that  he  did  not  regard  himself  as  suihciently  experi- 
enced in  surgery  to  properly  treat  the  case,  and  advised 
that  a  more  skilled  and  experienced  surgeon  be  called 
in.  Another  doctor  was  accordingly  secured.  To- 
gether the  doctotB  administered  ether,  and  the  physi- 
cian last  aoininoned  probed  for  the  piece  of  steel,  wid- 
ening the  wound  in  the  Hmb,  and  thereafter  applied, 
bandages.  The  doctor  first  summoned  remained  with 
the  patient  all  night,  administering  to  Mm  hypodermic 
injections  of  morphine  and  atropine.  The  treatment 
eoutinned  for  abont  eight  dayg,  when  it  was  discovered 
that  dry  gangrene  had  ensued.  A  third  physician  waa 
then  called  to  take  charge  of  the  case,  who  soon  deter- 
mined upon  and  perforaiecl  an  amputation.    Much  evi- 
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dence  was  given  upon  the  trial  respecting  the  treat- 
ment of  the  patient  by  the  first  two  phyeLciiuiB  called, 
but  what  that  evidence  waa  the  report  of  the  case  does 
not  show.  The  judge,  upon  submitting  the  case  to  the 
juryj  charged  them  in  effect  that  "  i£  the  practitioner 
frankly  informed  the  patient  of  liis  want  of  skill,  or  if 
the  patient  is  in  some  other  way  folly  aware  of  it,  he 
can  not  complfiin  of  the  lack  of  that  which  he  knew  did 
not  exist."  Notwithstanding,  the  jury  returned  a  ver- 
dict in  favor  of  the  pUiiutifl,  assessing  hie  damages  at 
three  thouBand  dollars.  This  verdict  the  eopreme  court 
refused  to  disturb. 

Liability  for  Negligence  of  Student. — It  has  been 
observed  that  a  physician  and  eurgeou  is  entitled  to 
compensation  for  the  services  of  his  apprentice  or  stu- 
dent practising  under  his  direction.  As  a  logical  result, 
he  should  be  held  responsible  for  the  negligence  or  want 
of  skill  in  such  assistant.  This  has  been  held  to  be  the 
law  in  EngUmd.*  and  this  ease  will  prtibubly  he  oousid- 
erod  an  authoritative  precedent  in  America. 

Must  follow  Established  Practice. — One  of  the  rnlei 
which  the  law  strictly  euforcefi  for  the  protection  of  the 
public  is  that  when  there  is  nn  established  practice  or 
mode  of  treatment  for  a  particular  disease  or  injury 
the  physician  must  conform  to  professional  custom  and 
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adopt  the  estobiialiGd  treatment,  but  will  not  be  per- 
mitted to  experiment  without  incurring  liability  for 
resultiug  injuries.* 

The  reason  for  the  rule,  al&o  an  indicution  of  the 
extent  to  which  it  will  be  enforced,  is  well  expressed  in 
the  case  of  Carpenter  vs.  Blnke,t  where  the  court  said  : 
"  Some  standard,  by  which  to  determine  the  propri- 
ety of  treatment,  must  be  adopted ;  otherwise  experi- 
ment will  take  the  place  of  skill,  and  the  roeklesa  ex- 
perimentalist the  place  of  the  educatL>d,  eiperienced 
practitioner.  If  the  case  is  a  now  one,  the  patient 
muBt  trust  to  the  skill  and  experience  of  the  surgeon 
he  calls;  80  must  he  if  the  injury  or  the  disease  is  at- 
tended with  injury  to  other  parts,  or  other  diaeasea  have 
developed  themselves,  for  which  there  is  no  cstablighed 
mode  of  treatment.  But  when  the  case  is  one  aa  to 
which  a  system  of  treatment  has  been  followed  for  a 
long  time,  there  should  be  no  departure  from  it,  unletis 
the  surgeon  who  does  it  is  prepared  to  take  the  risk  of 
fstablisliing  by  his  success  the  propriety  and  safety  of 
his  experimentr 

**  The  rule  protects  the  community  against  reckless 
experiments,  while  it  admits  the  adoption  of  new  remc' 
dies  and  modes  of  treatment  only  when  their  benefitd 
have  been  demonstrated,  or  when,  from  the  necessity  of 

*  ETcMe  I's.  KnippM,  1  Brown  (Mieh.  N.  P.),  109. 
t  rnrpimtcr  ri.  Ithlcc,  ail  Itirii.,  iS8. 
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the  case,  the  surgeon  or  physician  must  be  left  to  the 
exercise  of  his  own  skill  and  experience.'* 

The  question  of  when  a  method  of  treatment  is  con- 
Bidered  sufficiently  settled  or  established  as  to  be  the 
only  safe  one  for  a  physician  to  adopt  has  given  the 
courts  some  trouble.  This  question  is,  however,  one 
rather  of  fact,  to  be  determined  from  the  evidence 
with  the  aid  of  testimony  of  expert  witnesses,  than 
of  law.  In  the  case  of  Slater  vs.  Baker  and  Staple- 
ton,*  decided  in  England  in  1767,  the  evidence  showed 
that  a  surgeon  and  an  apothecary  were  employed  to 
treat  a  leg  which  had  been  broken  and  set.  In  treat- 
ing this  leg  they  rebroke  it  and  applied  a  new  in- 
strument. The  evidence  of  experts  was  to  the  effect 
that  when  the  callus  had  formed  to  any  degree  it  was 
bad  practice  to  rebreak  the  leg;  and  that  in  the  present 
case  the  callus  must  have  formed  to  such  a  degree  as  to 
render  the  operation  improper  and  contrary  to  recog- 
nized practice.  The  surgeon  who  performed  the  oper- 
ation was  a  man  of  recognized  ability  and  high  pro- 
fessional standing.  The  court  refused  to  set  aside  a 
judgment  for  the  plaintiff  and  closed  its  opinion  by 
saying :  "  For  anything  that  appears  to  the  court,  this 
was  the  first  experiment  made  with  this  new  instm- 
ment,  and  if  it  was  it  was  a  rash  action,  and  he  who 

*  Slater  vs.  Baker  and  Stapleton,  2  Wilaon'i  E.,  869. 


nets  rasWy  acts  ignornntly;  and  although  the  defend- 
ants in  general  may  be  us  skillful  in  their  respectivo 
professions  as  any  two  gentlemen  in  England,  yet  the 
Court  can  not  help  saying  that  in  this  particular  case 
t}xGy  have  acted  ignoiantly  and  unskillfuUy,  contrary  to 
th©   tnown  rule  and  usage  of  surgeons." 

-Xa  the  caee  of  Wiuner  vs.  Lathrop  *  the  patient 
■^^o-s  suffering  from  a  fracture  of  the  radius.  The  de- 
^«xi«3ant  reduced  the  fracture  Bcveral  hours  after  the 
^■■^J  Ury,  and,  fio  far  as  the  evidence  shows,  Beems  to  have 
l*^^*~^onned  the  operation  skillfully  and  in  accord  with 
tij^  most  approved  methods  known,  to  the  profeasion. 
-L  t»ere  was,  however,  evidence  given  by  the  defendant 
*^  "the  effect  that  the  defendant  directed  that  the  in- 
3u.i:*ed  part  be  bathed  in  a  decoction  of  wormwood  and 
***i«gBr,  which  the  expert  testimony  condemned. 

Tbe  injured  arm  was  not  perfectly  restored  to  its 

**'*^mer  usefulness;  the  wrist  remained  to  some  extent 

^-^tT,  the  rotary  motion  of  the  arm  was  obstructed,  and 

*^^  usefulneaa  of  the  liand  was  permanently  impaired. 

*>"»■  this  reason,  suit  was  brought,  and  judgment  ob- 

^x^ied  in  the  trial  court  against  the  defendant  for  iilty 

*^*^lUr9.    The  supreme  court,  upon  appeal,  was  of  the 

r*  171  ion  that  no  unskiUfulnoss  in  the  treatment  of  the 

*^*B  had  been  shown,  and  that  application  of  wormwood 


*  Wiuner  vf.  Latbrop,  6J  Huu,  fill. 
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and  vinegar  to  the  injury,  even  if  proved,  was  not  such 
a  departure  from  approved  medical  treatment  as  to  jus- 
tify a  recovery  against  the  defendant. 

A  ease  rich  in  instruction  upon  the  point  in  con- 
Bideration  is  that  of  Jackson  vs.  Bumham.*  The  plain- 
tiff was  sufEering  from  phimosis,  and  the  defendant, 
instead  of  slitting  up  the  prepuce,  applied  a  flaxseed- 
meal  poultice,  which  aggravated  the  malady  and  accel- 
erated gangrene,  and  resulted  in  the  deBtmction  and 
loss  of  the  organ.  Upon  the  trial  of  the  case  the 
trial  judge  instructed  the  jury,  among  other  things, 
that :  "  If  yon  find  from  the  evidence  that  this  defend- 
ant, in  the  treatment  of  the  plaintiff,  omitted  the  ordi- 
nary or  established  mode  of  treatment,  and  pursued  one 
that  has  proved  injurious,  it  is  of  no  consequence  how 
much  skill  he  may  have ;  he  has  demonstrated  a  want 
of  it  in  the  treatment  of  the  particular  case,  and  is 
liable  in  damages/'  The  supreme  court,  upon  review  of 
the  case,  criticised  this  instruction,  saying,  in  effect, 
that  as  an  abstract  proposition  of  law  it  was  not 
absolutely  correct,  because  it  did  not  give  an  oppor- 
tunity for  the  exercise  of  enlightened  judgment  in 
cases  involving  doubt,  or  where  there  was  reasonable 
ground  for  difference  of  opinion  as  to  the  nature  of  the 
disease  and  the  proper  mode  of  treatment.     But  as 

*  Jackson  vs.  Burnham,  20  Colo.,  632. 
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applied  to  the  present  case,  where  the  evidence  showed 
by  a  strong  pTeponderance  that  the  disease  from  which 
tlie  plaintiff  was  suffering  was  phimosis,  and  that  the 
proper  method  of  treating  this  condition  is  to  slit  the 
prepuce  to  the  coronaj  relieving  the  tension  or  strangu- 
lated (.-ondition  and  permitting  the  restoration  of  circu- 
lation, the  instruction  could  not  have  misled  the  jury 
to  tlie  prejudice  of  the  defendant. 

In  cases  of  this  sort  the  court  held  that  the  test  hy 
"^^'ifci.ich  to  determine  wliethor  a  physician  is  bound  to  fol- 
'o'W'  a  particular  mode  of  treatment  for  a  given  condi- 
tioxi  is  whether  or  not  that  mode  of  treatment  ia  upheld 
"y  a  conseneuB  of  opiniou  of  the  members  of  his  pro- 
*^Ssion.  The  court  said  whi?n  the  method  of  treatment 
's  so  upheld,  "  it  should  he  followed  by  the  ordinary 
T>i*a.ctitioner;  and  if  a  phyeiciau  sees  fit  to  experiment 
^^■-t-li  some  other  mode,  he  should  do  so  at  his  peril." 

For  the  purpose  of  more  fully  illustrating  the  appli- 
cation of  the  rules  and  principles  of  law  laid  down  in 
'■'^o  foregoing  pnges  of  this  chapter  the  character  of 
^•iQ  defense  of  the  defendant  in  this  case  will  be  exam- 
^'^^ad.    The  defendant  admitted  that  the  proper  rem- 
'^^y  for  phiniopis  wiis  that  testified  to  by  the  expert  wit- 
''^^sises  and  above  given;  but  he  denied  that  the  plaintiff 
''Ha  sulTering  from  plumosia.    He  maintained  that  the 
*^olIen  condition  of  the  organ  was  the  result  of  an  nl- 
f^ration  of  the  urinary  canal  and  that  the  treatment 
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prescribed  for  him  was  proper  for  such  a  condition.  Tbe 
defendant's  counsel  urged  that,  adinitling  the  defend- 
ant had  erred  in  diagnosticating  tbe  case  and  that  tbe 
true  condition  was  phimosis,  then  the  error  was  one  ot 
judgment  lor  which  the  defendant  could  not  be  held  re- 
Eponsiblo. 

Upon  the  trial  of  the  case,  after  all  of  tho  evidence 
was  introduced,  the  trial  judge  properly  instractcd  the 
jury  upon  the  duties  of  tbe  physician:  that  be  must 
posgees  ordinary,  etc.,  skiU  and  knowledge ;  that  he  niuiit 
use  ordinary  care  and  diligence;  and  that  in  ali  cai>e»  of 
doubt  ho  must  use  his  best  judgment ;  but  that  in  caMS 
where  competent  physicians  might  honestly  differ  as  to 
the  nature  of  the  disease  the  defendant  should  not  be 
held  responsible  for  an  error  of  judgment  reached  by 
the  exercise  of  due  skill  and  care,  etc.  While  the  rec- 
ords of  the  case  do  not  show  that  there  were  any  special 
findings  of  fact  returned  by  the  jury,  yet  the  conclu- 
Bion  neceasarily  follows  from  thtiir  verdict,  which  gave 
the  plaintifT  damages  to  the  amount  of  five  thousand 
dollars,  that  they  found,  from  the  evidence  submitted, 
either  that  the  defendant  was  incompetent  or,  if  com- 
petent, that  he  did  not  exercise  ordinary  skill  and  care 
in  diagnosticating  the  case;  and  that  the  case  was  not 
one  in  which  competent  physiciana  might  honestly  differ 
in  their  opinion  as  to  tho  nature  and  extent  of  the  dis- 
ease after  making  a  careful  and  proper  ejtamination. 
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F&Uure  to  give  Proper  Instmctions. — Nor  does  the 
physician's  liability  necessarily  end  whea  he  has  treated 
the  patient  with  all  due  skill  and  care,  exercising 
proper  judgment  and  using  the  most  approved  meth- 
ods of  treatment. 

If  the  character  of  the  injury  or  disease  is  such  that 
any  particular  method  of  nurging  is  necessary  to  avoid 
an  aggravation  of  the  injury  or  prevent  a  relapse,  or 
if  the  patient's  welfare  requiiea  that  he  shall  observe 
certain  tuIus  or  practices,  or  shall  avoid  any  particular 
indulgence,  the  physician  is  bonnd  to  inform  the  nurse 
or  patient,  or  both,  as  the  case  may  require,  of  the  con- 
dition he  wishes  to  avoid,  and  give  them  proper  instruct 
tions  as  to  the  care  and  treatment  best  calculated  to 
conduce  to  a  cure.  In  the  case  of  Carpenter  vs.  Blaiie 
the  conrt  said :  "If,  in  ease  of  dislocation  of  the  elbow 
joint,  it  ia  enough  for  the  physician  to  replace  the  bones, 
and  to  put  the  arm  on  a  pillow,  with  the  part  below 
the  joint  at  a  right  angle  with  that  above  it,  and  direct 
the  appHcation  of  cold  water.it  would  seem  to  be  proper, 
if  not  necessary,  that  the  attending  surgeon  should  in- 
form the  patient,  or  those  having  charge  of  him  or  her, 
of  the  necessity  of  maintaining  that  position;  and  if 
there  is  a  tendency  in  the  limb  to  become  straight,  or  if 
in  consequence  of  the  severity  of  the  injury  to  the  liga- 
ments about  the  joint  there  is  great  pain,  which  renders 
the  patient  nervous  and  restleBs,  thus  increasing  the 
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tendency  of  relaxation,  or  to  straighten,  and,  as  a  oon- 
fiWiuence,  to  stiffen  the  joint,  the  danger  should  be  dis- 
closed, to  the  end  that  all  proper  precaution  may  be 
taken  to  prevent  it.  It  is  insisted  that  these  daiigere 
were  imminent,  and  yet  no  word  was  glYen.  This  was, 
in  my  judgment,  culpable  negligence;  much  of  the  auf- 
ferlng  the  plaintiff  has  undergone,  and  much  of  the 
loss  she  has  sustained,  might  have  been  prevented  had 
the  defendant  done  what  it  was  clearly  his  duty  to  do, 
if  he  knew  the  consequences  which  might  result  from 
ledialocating  the  joint  or  straightening  the  arm."  • 

In  the  caBe  of  Beck  vs.  The  German  KlinJk  et  ai.,  f 
the  evidence  showed  that  the  plaiotiil,  who  had  broken 
his  leg,  employed  the  defendants,  viz.,  the  ti&ruian  Kli- 
nik,  an  incorporated  hospital,  and  certain  phygicians 
and  surgeons^  members  of  that  concern,  to  treat  him; 
that  the  methods  and  appliances  which  were  used  in  the 
treatDieut  of  the  case  were  such  as  were  nsed  and  ap- 
proved of  by  physicians  who  were  possessed  of  and  who 
exercised  at  least  the  average  skill  of  the  medical  profefr- 
eion  as  a  body  at  that  time;  and  that  the  treatment 
eeemed  to  have  been  proper  and  ekillful,  and  the  leg, 
when  the  splinte  and  bandages  were  removed,  appeared 
all  right.    The  evidence  aleo  showed  that  after  the  g^ 

*  Carp«nt«r  vi.  Blake,  AO  Barb.,  4SS. 

f  Ittck  t».  OermuD  Klinik  tt  al,  18  la.,  69«,  43  K.  W.  Itq>.,  til, 
9  L.  R.  A.,  060. 
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sttin  lianilagee,  used  to  keup  tlio  bones  ia  place,  were  re- 

moveii,  the  defendants  directed  the  plaintiff  to  use  bis 

limb  and  to  walk  with  crutches,  but  that  they  gave  him 

no  further  directions  as  to  the  manner  or  extent  of  such 

^se.   Theevidence  furthershowed,or  tended  toshow.that 

the  broken  bone  had  not  well  imited,  either  because  of 

improper  treatment  or  because  of  its  diseased  conditioo, 

and  that  when  the  bandages  were  removed,  or  soon 

thereafter,  the  limb  at  the  wounded  part  wan  crooked, 

find  that  it  became  neccssar}'  to  periorra  an  ampntatioo. 

Aji  expert  witness  testified  upon  examination  of  the 

■    ^mb  after  amputation,  that  there  was  a  diseased  con- 

•lition  of  the  bone  which  might  have  been  caused  by  "  a 

*'pliiiter  or  a  muscle  gctti:ng  between  the  bones;  and  in 

'■"at  case  walking  would  irritate  and  produce  a  tend- 

^''^cy  to  disoaBC."    He  further  said:  "I  would  instruct; 

I      ^y  patient  not  to  walk  on  a  leg  I  found  not  united." 

*  Tlie  least  weight  of  the  foot,  after  patient  commenced 

Walking,  would  tend  to  separate  at  the  top  "  (pointing 

to  a  portion  of  the  bone,  having  the  amputated  limb 

before  him) .    "  If  the  bone,  when,  set,  confined  in  its 

apparatus  for  eight  weeks,  came  out  in  that  crooked 

condition  or  form,  then  the  tendency  of  the  use  of  that 

limb  in  walking  would  impair  its  eificieiicy  and  would 

induce  disease."    The  court,  in  commenting  upon  the 

legal  effect  of  the  evidence  above  ^ven,  said:  "The 

jury  were  authorized  to  find  that  plaintiff  had  uo  cor- 
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rect  instructions  as  to  the  proper  care  and  use  of  his 
wounded  leg;  and  that  he  had  wrong  instructions  which 
directed  him  to  use  his  leg;  that  the  diseased  condition 
was  caused  or  aggravated  by  the  use  of  the  leg,  which 
(he  defendants  directed,  and  that  with  proper  iiistruo- 
tionSf  which  ve  will  presumd  plaiutifT  would  have  fol- 
lowed, his  leg  would  have  heen  saved,  or  at  least  the 
disease  of  the  boue  would  have  been  ameliorated  and 
he  would  Imve  escaped  much  Buffering."  "  Defendanta 
may  hare  exercised  proper  care  and  used  proper  skill 
in  all  things,  yet,  under  the  law  of  the  case,  »f  they 
OTnitted  to  give  plaintiff  proper  instmctiona  for  the 
care  and  use  of  his  wounded  leg  they  were  rightly  held 
liable  by  the  jury.  As  we  have  said,  the  jury  were 
authorized  to  find  for  plaintiff  under  the  evidence  on 
the  ground  of  defendants'  negligence  by  omission  to 
discharge  their  duty  to  iuatnaet  plaintiif  as  to  the  care 
ond  use  of  his  injured  leg." 

In  a  recent  Ohio  case  *  the  trial  judge,  in  instruct- 
ing the  jury  regarding  this  duty  of  the  physician,  stated 
the  law  very  clearly;  he  said:  "It  is  the  duty  of  the 
surgeon,  when  he  takes  charge  of  a  ca9e,such  as  a  broken 
femur  bone,  to  give  his  patient  all  necessary  and  proper 
instruction  as  to  what  care  and  attention  the  patient 
should  give  his  broken  limb  In  the  absence  of  the  sur- 
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geon,  and  the  caution  to  be  used  in  Uic  use  of  the  limb 
before  it  is  entirely  healed." 

The  case  in  which  this  instruction  of  law  was  re- 
quired by  the  facte  at  issue  happened  to  be  one  in 
^'hich  tliB  patient  had  suffered  from  a  fracture  of  thi! 
femur — hence  the  narrownese  of  its  scope;  the  law  ap- 
plies equally  well,  however,  whether  the  patient  be  suf- 
fering from  a  fractured  femuf  or  a  fractured  rib,  or 
w-hether  the  affliction  be  typhoid  fever  or  mumps. 
I*roper  and  necessary  instractions  arc  in  all  cases  re- 
quired by  the  law. 

Xiability  for  Improperly  Siscontinmng  Attendance, 
— -Xn  an  earher  chapter  of  this  work  the  implied  con- 
tract of  the  physician  that  he  will  amtinue  his  attend' 
ttnce  opon  the  pntient  ao  long  as  hia  condition  Bhalt  re- 
quire it  has  been  considered.    Should  a  physician  fail 
^  pay  due  regard  to  this  obligation  and  cease  his  at- 
tendance at  a  time  when  by  the  eiercise  of  an  honest 
Mid  properly  educated  judgment  be  might  have  deter- 
Diined  that  bis  services  were   still  required,  be  will 
ba  liable  to  an  action   for  damages  resulting  there- 
Irom.* 

Justice  Pryor,  in  an  instruction  to  the  jury,  ex- 
pressed the  law  very  clearly  and  forcibly.  He  said  :"The 
defendant  was  called  to  treat  the  plaintiff  for  a  miscar' 
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riage.  He  visited  her  the  day  of  her  misfortune  anc 
the  two  succeeding  days ;  but  he  never  came  afterward  - 
*  It  is  not  denied  that  when  he  ceased  his  visits  she  was 
not  cured  of  her  malady.  His  retainer  was  for  no  defi- 
nite period.  Upon  this  state  of  facts  the  question  is. 
Did  the  defendant  violate  his  duty  to  the  plaintiff  by 
his  abandonment  of  her?  When  a  physician  engages, 
as  here,  to  attend  a  patient  without  limitation  of  time, 
he  can  not  cease  his  visits  except,  first,  with  the  con- 
sent of  the  patient;  or,  secondly,  upon  giving  the  pa- 
tient timely  notice,  so  that  he  may  employ  another  doc- 
tor; or,  thirdly,  when  the  condition  of  the  patient  is 
such  as  no  longer  to  require  medical  treatment,  and  of 
that  condition  the  physician  must  judge  at  his  periL 
Here  it  is  not  shown  that  the  plaintiff  was  no  longer 
in  need  of  medical  attention ;  so  that  the  defendant  had 
no  right  to  discontinue  his  attendance,  unless  either  the 
plaiatifE  consented  or  he  gave  her  proper  notice ;  and  if 
he  left  her  without  such  consent  or  such  notice  he  was 
guilty  of  grave  professional  negligence.  The  defend- 
ant swears  that  at  his  last  visit  he  notified  the  plain- 
tiff that  he  was  going  out  of  town,  and  indicated  to 
her  a  physician  who  would  attend  her  in  his  stead. 
If  this  statement  he  true,  the  defendant's  absence  is 
excused,  and  you  must  exonerate  him  from  this  im- 
putation of  neglect.  But  the  defendant's  story  is  de- 
nied by  the  plantiff's  witnesses,  and  their  testimony 
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MindB  to  provo  that  ho  abaudfincd  her  without  leave  and 

'♦'ithoiitnotict'."" 

TTpon  the  law  governing  this  liability  there  seems 

to  be  DO  question  or  disagreement,  it  is  upon  the  facte 
that  the  parties  conflict,  the  defendfttit  usualty  testify- 
ing that  he  notified  the  patient  of  his  inability  to  ren- 
der further  sorvicejt;  the  patient,  on  the  other  hand,  tes- 
tifying that  no  such  notice  was  fiiven.f 

In  the  eases  considered  above  the  servioea  of  the 
P^yBicianB  were  rendcu'd  at  the  patients'  homes,  but 
the  principle  of  law  controlling  is  the  same  when  the 
services  are  rendered  by  the  phip-sician  at  his  office.  Of 
'^onree,  ii  the  patient  cornea  to  the  offiee  of  a  physician 
from  whom  he  hag  received  proper  tr&atment  and  then 
f*»ilB  to  return  for  further  treatment,  in  consef]uence 
**^  which  he  suffers  injury,  the  physician  is  not  liable 
•""^  an  action  for  such  injury.J  But  if  a  physician  who 
'^  Toeeiving  and  treating  a  patient  at  his  office  fails 
t»i*oiigIi  his  own  fault  or  neglect  to  meet  the  patient 
'^^  the  usual  or  proper  time  and  place,  wherehy  the  pa- 
*^*snt  gnffws  injury,  then  the  physician  is  liable  in  dam- 
*SP8  to  the  amount  of  the  injury  so  euetainod. 

Eight  to  £«ftve  Practice  Temporarily. — The  prooed- 

^'^  question  brings  us  to  the  consideration  of  when  and 
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under  what  circumstancca  the  physician  Diay  with  legal 
Bafety  go  away  and  ]caTG  his  practice.  The  law  books 
show  very  few  cases  throwing  light  upon  this  question*^ 
which  probably  argues  that  physicians  exercise  great 
care  in  determiniiig  when  they  may  safely  leave  their 
practice,  and  al^  in  selecting  competent  eubstitutca  to 
whose  care  the  health  and  Uvea  of  their  patients  are  to 
be  temporarily  intrusted. 

As  a  goDoral  rule  it  can  ho  laid  down  that  a  physi- 
cian should  never  go  away  and  leave  his  practice  with- 
out arranging  for  gomo  competent  physician  to  attend 
his  patients,*  but  under  what  circuroetances  and  con- 
ditions he  is  justified  in  leaving  his  patients  in  the  care 
of  such  a  physician  is  not  quite  so  clear. 

It  ja  very  easy  to  see  upon  principle  that  a  phyai- 
ci'an,  possessing  adequate  skill  and  knowledge  to  en- 
able him  to  understand  the  condition  of  his  patients, 
who,  by  the  careful  exercifie  of  his  gonrl  judgmentj  de- 
temiines  with  a  reasonable  degree  of  certainty  that 
they  are  beyond  the  point  of  danger,  may  safely  Icoto 
them  under  the  care  of  a  competent  substitute;  but 
whether  the  law  will  require  bo  high  a  test  of  care  ia 
doubted.  We  have  but  just  quoted  an  instruction  from 
Justice  Pryor,  in  which  he  said :  "  The  defendant  swears 
that  at  hia  last  visit  he  notified  the  plainti5  that  he  vn.a 
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going  out  of  town,  and  indicated  to  her  a  physician  who 
Would  attend  her  in  his  stead.  If  this  statement  he 
true,  the  defendant's  absence  is  excused,  and  jou  must 
exoniirate  him  from  this  iinjiutution  of  neglect."* 
WTiile  in  this  case  the  patient  was  without  doubt  in 
grave  need  of  medical  attendance,  yet  there  is  no  evi- 
dence shown  in  the  report  that  her  life  waa  in  imminent 
danger  or  that  she  was  even  in  a  critical  condition. 
An<I,  again,  in  the  case  nf  Dashiell  vs.  GritKth.f  Justice 
I^berts  Bays:  "If  the  defendant  had  in  hia  trentment 
of  the  finger,  prior  to  the  24th  of  February,  exercised 
reasonable  care,  skill,  and  diligence,  and  then,  because 
of    the  illnesB  of  bis  father,  liad  turned  the  plaiatilf 

<*ver  to  Dr. ,  a  competent  physician,  for  the  further 

treatment  of  her  finger,  and  the  plaintiff  refused  to  go 
^o  "Dr.  .1         for  treatment,  then  the  liability  of  the  de- 
'•endant  ceased."     But  here   again  the  plaintiff  was 
"f^ierely   suffering   from    a    felon,   and    when   the    de- 
fendant  last   saw   the   patient   it   was   thought   that 
the   diseased  member   was   doing   as    well   aa    might 
te  expected.     In  the  case  of  Ewing  vs.  Qoode.t  de- 
cided in  the  TJalted  States  circuit  court,  the  defend- 
ant bad  operated  upon  the  plnintilT  for  a  cataract. 
The  operation  took  place  on  the  25l.h  of  Soptemijcr;  it 


•  Beoker  ft.  Janljiski,  21  Abb,  K.  C,  46. 
+  Piwhidl  t".  rtriftith,  84  M«l ,  SttS. 
}  Ewiiig  Ml,  Goode,  IS  Fud.,  443. 


3 


S09   TEE  LAW  IN  ITS  RELATIONS  TO  PnVSICIANS, 


Vf&s  characterized  a  smooth  and  encocKsful  operatioD, 
and  the  wound  was  quite  healed  iu  about  ten  dajrs. 
About  the  19th  of  November  foUoiring  the  plaintiff 
complained  of  pain  in  the  eye;  the  defendant  care- 
fully explored  the  eye  with  the  ophthalmoaoope,  but 
could  discover  no  cause  for  the  pain.  The  pain  con- 
tinued, and  repeated  examinations  were  made  at  short 
intcTrals  apart,  but,  as  no  cause  for  the  pain  could  be 
found  in  the  oyc,  it  was  difl5:no3ticated  as  neuralgia  of 
the  fifth  nerve  and  treated  as  such.  On  the  9lh  of  De- 
cember the  defendant  thought  ho  saw  a  slight  increase  in 
the  tension  of  the  eye,  but  was  doubtful  about  it.  This 
was  a  symptom  indicating  glaucomn,  and  one  for  wbidi 
the  eye  Imd  been  carefully  eiamined  at  short  intenraU 
Binco  the  pain  couiiucnced :  the  defendant  accordingly 
prescribed  eserine.  On  the  10th  of  December  the  de- 
fendant examined  the  eye  again  and  found  no  increased 
tension  nnd  no  other  evidence  of  a  glaucomatous  condi- 
tion, though  the  pflina  continued.  On  the  11th  of  De- 
cember he  confirmed  his  conclusion  that  there  was  so 
increased  tension  by  making  another  examination. 
.'Vfter  this  he  remained  in  the  city  until  the  18th  of 
December,  and  receiving  no  calls  from  the  plaintiff 
went  away,  leaving  his  practice  in  the  hands  of  a  oom- 
petent  physician,  who  understood  the  plaintiff's  ease 
and  had  assisted  in  the  operation  on  the  eye  and  had 
examined  it  after  the  pain  commenced.    On  January 


I 


I 


CIVIL  MALPHACTICE. 


803 


Cth  the  defeadant  returned  and  found  au  increased  ten- 
sion amounting  to  + 1  and  distinct  symptoms  of  glau- 
coma. An  operation  was  promptly  perfornied  with  the 
hope  of  relieving  the  pain  and  retainiiig  the  eyeball. 
This  operation  proving  unsucccasful  in  accomplishing 
the  desired  effect,  the  eyebaU  was  finally  extracted. 
The  court  ga\  v  special  attention  to  the  right  of  the  de- 
fendant to  leave  his  practice  on  the  18th  of  December 
as  he  did.  After  carefully  reviewing  all  of  the  above 
fact«.  Judge  Taft  said:  "As  to  the  right  of  (the  de- 
fendant) to  leave  the  city  on  the  18tb.  of  December, 
when  hia  patient  had  not  called  him  for  a  week,  and 
while  she  was  presumably  following  the  precautionary 
and  alleviating  prcpcriptionri  of  eaerine  and  phenacctine, 
I  do  not  iliink  there  om  be  any  doubt,  if  he  made  pro- 
visions for  the  attendance  of  a  competent  oculist  in 
case  of  a  call." 

AU  of  the  cases  cited  above  are  those  in  which  the 
phj-SLcian's  right  to  temporarily  leave  his  practice  is 
upheld,  and  a  cartful  e.tumiiiiition  of  the  reports  has 
failed  to  discover  n  precedent  in  which  the  right  of  the 
physician  to  leave  his  practice  in  the  hands  of  another 
competent  pliygiciau  is  denied;  yet  it  seeing  that  the 
right  to  leave  one's  practice  should  depend  upon  the 
same  principles  which  ordinarily  are  applied  as  a  test 
of  liabilitj'— viz.,  if  the  physician,  by  tho  careful  exer- 
eise  of  ordinary  skill  and  knowledge,  believes  that  he 
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may  safely  leave  his  patients  to  the  care  of  another,  he 
will  be  justified  in  bo  doing;  if,  on  the  other  Land,  u 
patient's  condition  is  such,  that  a  physician  in  his  bcbt 
judgiueflt  tltinkB  a  chaage  of  phyeicians  woiUd  be  in- 
jurious, nothing  short  of  dire  neeeseity  should  induco 
him  to  permit  the  substitution. 

liability  of  Physician  for  Negligence  of  One  whom 
he  EecommendB. — Having  determined  that  the  physi- 
ciau  has  under  ordinary  circumstances  the  right  to  leave 
his  practice  in  the  hands  of  a  competent  Bubatitute,  it 
becomes  pertinent  to  consider  what,  if  any,  responsi- 
bility such  physician  bears  for  the  acts  of  hia  substi- 
tute. Should  the  phjaieiaa  recommended  be  in  a  legal 
sense  ttie  agent  of  the  physician  recommending  him, 
— that  is,  if  he  is  employed  by  him  as  an  assistant — then 
the  law  applies  the  legal  maxim  qui  facit  per  alium 
facil  per  se,  and  holds  the  recommending  phyeiciaa  M 
liable  for  all  nt^gligent  or  improper  professional  con- 
duct of  hia  agent.  But  if,  on  the  othtr  hand,  tite  phyw- 
cian  recommended  is  in  independent  practice,  and  is 
properly  esteemed  a  man  of  ordinary  professional  ability 
and  of  proper  discretion,  the  physician  recommending 
him  will  not  be  htdd  responsible  for  any  error  he  may 
commit. 

When  a  regular  railroad  physician,  upon  going  awsy 
for  a  short  time,  gave  instructions  that  if  anything  hap- 
pened the  railroad  company  should  call  upon  a  ccrtniQ 
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**thor  doctor,  and  an  accident  did  occur  and  the  deaig- 
Oa-ted  physician  was  called  in  and  improperly  treated 
*  he  csasc,  il  was  held  that  the  regular  physician  was  not 
liable  for  such  improper  treatment,  there  being  no  eri- 
<lt5n.ce  to  show  that  the  physician  recommended  was  in 
the  employ  of  the  defuudant.* 

In  the  case  of   Myers   vs.    UollK)rn,t  a  physiciau 

I>ix»nised  to  attend  a  patient  during  confinement.    A 

^hort  time  before  the  event  took  place  lie  left  the  city 

*<^r  a  three  days*  vacation,  but  first  visited  the  patient 

^»d  made  an  examination  of  her  condition,  from  whieli 

he  concluded  that  hia  services  would  not  be  required  for 

*6Veral  days.     During  his  absence,  however,  the  child 

^*''a.s  born,  and  according  to  arrangement*  made  by  the 

defendant,  before  leaving,  the  patient  was  attended  by 

**^*iother  physician,  who  severed  the  nmbilical  cord  so 

*^eiir  the  eliild's  body  that  it  was  impossible  to  tie  it,  in 

*^ouBequence  of  which  the  child  died.     An  action  waa 

*^rought  by  the  huslmud  ai^aiust  tlie  plijeician  employed 

"^o  attend  the  case  for  tills  negligence  of  his  substitute, 

^ut   the   liability    was   denied    by   the   court,    which. 

speaking  through  Justice  Gummere,  said:  "Dr.  

(the  physician  recommended  to  attend  the  patient)  and 
the  defendant  were  each  of  them  practising  physicians 
within  the  State,  having  no  huainess  connections  with 

*  Ilitcbt'CK-k  v*.  {lui^t,  38  Midi ,  fiOI. 
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806    TH®  JjAW  IN"  ITS  RELATIONS  TO  PnYSICIANa 


one  auothm-,  e:^cept  tbat  Dr.  was  attending  the 

patients  of  the  latter  wliilc  he  was  temporarily  absent. 
Even  if  it  bo  admitted,  therefore,  that  Dr.  ■  -  ■  was 
emplojod  by  the  defendant  to  attend  u[)on  the  wife  of 
tiie  plaintiiT,  that  fact  did  not  render  the  defcndoot 
liable  for  his  neglect  or  want  of  sliiil  in  the  parforuianee 
of  his  service,  for  on.  examination  of  the  authorities 
will  show  that  a  party  employing  n  person  who  follows  a 
distinct  and  indepeudeut  occupation  of  his  own  is  not 
responsible  for  the  negligent  or  improper  act  of  th» 
other." 

It  will  be  ohaorved  from  the  foregoing  opinion  that 
in  Nevp  Jerer-y  the  courts  go  so  far  as  to  hold  that  a  phy- 
BJeian  can  not  he  held  for  the  nogligcncc  of  another  phy- 
Rician  whom  he  employs  to  perform  certain  professional 
Bcrvieos,  if  such  other  physician  has  8  distinct  and  i»* 
ilepciuleiit  practice.  While  there  is  do  question  about 
the  correctness  of  the  principle  of  law  by  which  the 
court  arrived  at  this  coQciueion,  it  is  doubted  whether 
the  courts  of  other  States  will  find  the  principle  appli- 
cable to  this  particular  conditii^n;  therefore,  a  physi- 
cian can  not  be  safely  advised  to  employ  another  phyat' 
cian  to  attend  to  his  practice,  even  though  such  other 
physician  does  enjoy  an  independent  practice,  if  he  de- 
sires to  escape  liability  for  the  professional  errors  of 
Buch  oilier  physician. 

A  question  wliich  might  be  suggested  by  those  pre- 
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(vding  is  uDe  which  arose  in  the  caBc  of  Jobcb  vs. 
Vroum.*  lu  thi&  caiH!  the  dul'cndaut,  a.  pb^reiciun  ia 
gemtral  practice,  who  waa  attending  tho  jjlaintiff  for 
typhoid  fever,  was  icforruetl  by  her  that  she  had  a  paiu 
ia  one  of  her  cyea  and  that  the  sight  was  begiamng  to 
loaTG  it,  and  was  asked  to  send  her  an  oculiat.  The  de- 
fendflQt  laughed  at  her,  and  told  her  there  was  nothiu^ 
the  matter  with  the  eye,  but  upon  further  request  prom- 
ised to  send  her  an  oculist.  He  did  not  comply  with  tho 
request,  liowever,  and  as  an  excuse  for  not  doing  bo  Baid 
he  had  forgotten  the  matter.  Finally  the  nurse  tele- 
phoned for  an  oculist,  who  said,  upon  examining  tho 
eye,  that  ho  could  do  nothing  for  it,  hut  thut  he  might 
hare  done  souictiiing  if  he  had  been  sent  for  eooucr. 
The  plaintJEE  sued  the  defendant  for  not  securing  the 
oculist  whcQ  requested,  but  the  defendant's  liability 
wa^  deoic'd.  The  court  said:  "The  defcndunt  was  em- 
ployed to  iTcat  ht^r  for  fever,  and  his  employment  im- 
posed no  duty  on  hira  to  provide  her  with  a  specialist 
for  her  eye."  This  ca&e  waa  tried  simply  upon  the 
question  indiaited  in  this  quotation;  it  therefore  ia  pog- 
eible  that  othci'  questions  might  have  been  raised  upon 
which  a  dilfeient  decision  could  be  reasonably  expected. 
Any  way,  it  is  never  safe  for  one  to  undertake  to  do  a 
thing  without  fulfilling  the  agreement,  whether  there  ia 


•  Joaca  tw.  Vroom,  8  C3olo.  App.,  wa. 
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a.  congidd'ation  or  not,  and  a  physician  can  not  safe- 
ly igaore  complaiuta  regarding  conditions  which  by  ftny 
probability  rulutti  to  the  coudiLiou  ior  wluch  be  is  treat- 
ing tiie  patieDt. 

That  Serrices  were  Qratnitous  is  no  Defense. — In  ex- 
amining the  contract  of  the  physician  as  implied  from 
his  relations  to  hia  patients  it  waa  observed  that  the 
fact  that  his  services  were  rendered  without  compenaa- 
tion  or  reward  did  not  alter  the  character  of  his  ohliga- 
tioDB  to  his  patient  or  relieve  him  from  liability  for  the 
breach  of  such  obligation.  This  was  not  always  comid* 
ered  the  law,  nor  is  it  now  the  law  as  applied  to  the 
ordinary  relations  and  affairs  of  life.  Under  the  com- 
mon law  the  degrees  of  negligence  are  usually  charac- 
terized as  Blight,  ordinary,  or  gross,  and  the  particular 
degree  of  negtigeuce  of  which  the  defendant  must  haw 
beL'U  shown  to  he  guilty  in  order  to  fi.\  liiibility  upon 
liiui  vurioil  in  inverse  ratio  to  his  compensation.  If 
he  waa  well  paid  for  performing  oei-tain  servioes  he 
could  be  guil  ty  of  slight  negligence  only  at  his  peril ;  if, 
on  the  otlier  hand,  lie  received  no  compensation,  noth- 
ing short  of  gro&8  negligence  would  be  considered  cul- 
pable; but  where  the  compensation  was  tlie  usual  and 
ordinary  amount  liability  would  attach  for  damages  suf- 
fered from  ordinary  negligence. 

This  waa  the  rule  which  the  courts  applied  at  an 
early  date  in  fixing  the  liahility  of  physician*  for  pro- 


I 

I 
■ 


I 


CIVIL  malfiucticl:. 


3i>9 


f  essional  errora.*  The  courts  very  soon,  however,  dc- 
*-*3cted  the  pernicious  effects  which  might  be  reasouably 
^^pected  to  follow  the  application  of  auch  a  rule  of  lia- 
V»ility  to  the  practice  of  a  learned  profession  like  tliafc 
*>£  medicine,  which  deals  not  only  with  tlie  health  and, 
»x»  a  groat  measure,  the  happineiss  of  the  people,  hut 
"tlieip  very  lives ;  and,  accordingly,  by  a  line  of  well-con- 
sidered decisions  they  have  held  the  phyBJcian  strictly 
"t^o  the  prescribed  requirements  of  professional  ability 
«.Ti«3  care,  whether  his  setviceB  are  paid  for  or  gratui- 
"totOE.f  The  reason  and  the  necessity  for  this  rule  are 
ol^arly  and  urgently  expressed  in  an  instruction  dcliv- 
*^i"«id  by  Justice  Pryor,  from  which  an  extended  quota- 
'ti<:>ji  is  made  in  Chapter  TI  of  thl?  work.t 

The  application  of  the  rule  of  liability  for  error 

'^t'    neglect  in  medical  treatment,  whether  compcnaation 

'^     made  or  not,  i&  only  applicable,  it  must  be  remem- 

"^ired.  in  cjises  where  the  defendant  holds  himself  out 

^s   a  physician  and  surgeon.    If  one  not  professing  to 

"^^i  a  qualified  physician,  and  the  patient  not  under- 

^"tHridiiig  him  to  be  one,  undertakes  to  render  medical 

Services  without  compensation,  Buch  services,  though 

^*Jtiproperly  rendered,  will  be  considered  by  the  court  as 


*  Shennnin  and   Ri^iirelil  nn  Negligence;  Sivhcir  im.  WftfL,  2S  III., 

t  Du  Bois  m.  D*Lker,  ISO  N.  Y.,  S'i^:  Banker  u«,  Janlneki,  a?  Ahh. 
N.C.,45;McNevinB  o*.  I^we, 40111.,  309;  liaird  w.  Oilletl,  f:  N.Y.,  186. 
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a  mere  kindly  or  Beij^liborly  uUke  and  incupabie  o 
supporting  an  action  for  damages.* 

Liability  of  Other  than  Qualified  Physician*  for  Hal- 
practice.— From  the  foregoing  paragmpli  it  must  not: 
be  infcrrcil  that  one  who,  in  fact,  ib  not  a  qualified  phy- 
sician, but  who  holds  himself  out  as  such,  may  eavnym, 
any  of  thti  liability  whidi  attaches  to  a  regular  physiciaa 
for  improper  trontmcnt.  The  mere  fact  that  one  Wi•^ 
licite  patients,  representing  hiinsclf  us  competent  Lo 
Ireat  theuk,  brings  with  it  all  of  the  penalties  to  which 
the  regular  physician  is  liable.  Justice  Lyon,  in  tbd 
case  of  Nelson  vs.  IIarrington,t  said  the  rule  is  ele- 
mentary that  a  physician  or  auTgeon,  or  one  who  holds 
himaelf  out  as  euch,  whether  duly  licenBcd  or  not,  when 
he  accepts  an  employment  to  treat  a  patient  profes- 
sionally, must  cxerei(4c  such  reasonable  care  and  skiU  ii^ 
that  behalf  ub  arc  uHuully  poesesued  and  excreised  by 
phyeieiaiis  or  surgeons  in  good  standing,  of  the  aaios 
systtau  or  school  of  practice,  in  the  vicinity  or  locality 
of  his  practice,  having  due  regard  for  the  advanced 
state  of  medical  or  surgical  science  at  that  time.  In 
this  case  the  defendant  was  a  clairvoyant  physician  or 
spiritualist,  who  professed  to  have  no  medical  educa- 
tion or  training ;  yet  the  mere  fact  that  he  held  himself 
out   as   being   possessed   of   ability   to   treat   patients 
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■t>irough  the  occult  aid  vonchsflfed  hira,  and  accepted 
■ti"Ae  duties  and  undertook  the  functions  of  a  physician, 
'»"eiidered  hira  amenable  to  the  same  law  governing  thnir 
liabilities. 

Whether  or  not  in  such  cases  the  defendant  does 

^old  himself  out  as  a  physician  is  usually  a  question  of 

f  ac-t  for  the  jury  to  decide  frora  the  evidence,  and  it  h 

often  a  qnestion  roquiriug  nice  discrimination.    In  an 

earl}'  Wiiwonsin  case  the  evidence  adduced  at  the  trial 

■to  show  that  the  defendant  held  himsolf  out  as  a  physi' 

<^iaii  was  that  he  was  called  as  a  physician  in  the  first 

^■*istance;  that  he  attended  the  case  and  consulted  with 

&  certain  doctor;  and  that  he  woa  called  doctor  daring 

^is  attendance.    The  evidence  fthowed  that  he  attended 

'^-s   surgeon  acvcn  weoke,  assuming  the  whole  direction 

''i^d.  treatment  of  the  injured  limb,  and  went  into  eon- 

®*iltation  with  other  physicians  and  Burgeons.    Regard- 

^^S  tliift  evidence  the  supreme  court  said :  "  These  facte, 

though  not  perhaps  direct  proof  of  his  holding  himseU 

*>ut  as  a  physician  and  surgeon,  are  sufBcient  to  go  to 

tf*<!  jury  as  drcuinstantiftl  t?vulcn«v."  * 

In  an  early  Ohio  case  the  evidence  showed  that  a 
'anner  represented  himself  as  a  cancer  doctor,  having 
^H]  and  experience  in  the  treatment  and  cure  of  cim- 
'**^.    Tie  iJaimed  also  tn  be  in  possession  of  a  certain 
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recipe  or  prescriptiou,  procured  from  a  certain  cancer 
specialist,  tbat  would  remove  cancers  without  affecting 
Bound  tissue.  This  evideace  was  considered  suQicient 
to  render  him  subject  to  the  eame  liability  as  a  quali- 
fied physician  in  the  treatment  of  a  malady  of  the 
character  he  professed  to  treat.* 

And  in  a  more  recent  IllinoiB  case  one  Buffering 
from  an  Lnjuri:;d  finger  went  to  a  druggist  for  treatment, 
Bupjiofling  him  to  be  a  physician.  The  druggist  treated 
the  finger  wronglyj  which  resulted  in  an  aggravation  of 
the  injury  and  final  loss  of  the  finger.  H 

The  court  was  of  the  opinion  that  the  druggist,  by 
treating  the  finger,  the  plaintiff  believing  him  to  be  t 
doctor,  held  himself  out  as  guch,  and  was  consequently  _ 
chargeable  in  that  character.!  V 

General  Scope  of  Physician's  Liability. — lonumer* 
able  questions  of  liability  diversified  in  their  nature  and 
character  may,  and  as  a  matter  of  fact  do,  arise,  both 
from  inflflvortpnt  and  willful  violaliiin  hy  the  physician 
of  his  duties  and  obligations  to  his  patients.  The  cases 
heretofore  considered  are  those  in  which  the  physidaa 
has  failed  to  treat  his  patient  with  proper  skill  or  cartr,  M 
or  has  been  deficient  in  performing  some  duty  nearly  ^ 
related  thereto.  An  examination  will  aoon  be  made  of  a 
few  cases  arising  from  acts  either  of  onuEsion  or  of  ooni- 

•  MnwoCT  iw.  ChMP.  ^9  Ohio  St.  B77. 
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Tniasion,  which  contrnvciiG  duties  of  a  wider  scope  that 
fa.e  OWC3  to  his  patients  or  employers.  It  will  be  ob- 
served, however,  that  in  many  of  the  iUuatrations  fol- 
lowing the  familiar  principles  heretofore  discussed  will 
l>«  involved. 

Necessity  of  Consent  to  Surpcal  Operations. — As  a 
grt^neral  pi'opOBitioii  ot  law,  a  surgeon  must  have  con- 
sent bofore  operating  upon  a  patient.  A8  a  matter  of 
law,  however,  the  courts  arc  disposed  to  imply  consent 
*o  perform  the  particular  oper.ition  from  the  fact  that 
"tto  patient  has  placed  himsalE  nndcr  the  snrgcon's  care. 
-A.  recent  English  case,  which  has  justly  provoked  con- 
siderable imfavorahlc  comment,  is  that  of  Beatty  V3. 
^ullingworth.*  In  this  easo  the  plaintiff,  an  imtnar- 
**>ed  woman,  who  was  about  to  suhrait  to  the  operation 
**f  ovariotomy,  told  the  defentlant,  who  ie  said  to  be  one 
^^  the  most  eminent  London  surgeons,  that  if  both 
'^varies  w^ere  found  to  be  diseased  he  must  remove  nei- 
*^lior.  lie  replied,  "  You  must  leave  that  to  rae."  The 
I*laintilT  denied  hearing  this  remark.  Both  ovaries 
^ore  found  diseased  and  were  removed. 

The  plaintiff  waa  engaged  to  be  married,  hut  npon 
'©a-rning  that  both  ovaries  had  been  removed  broke  her 
^^igagement,  and  later  brought  suit  against  the  sur- 
Soon  for  malpractice.    Justice  Hawkins,  upon  the  trial 


*  BcBtl;  w.  CulUngwortb,  Q.  B.  Div.,  44  Cent  L.  J.,  1C3. 
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of  the  esse,  charged  the  jury  in  effect  that  the  plaintiff 
hnd  tacitly  consented  to  the  operation,  whereupon  they 
returned  a  verdict  for  the  defendant.  A  prominent 
legal  journal,  in  commenting  on  the  easy,  says :  "  Tlie 
action  of  the  court  in  tliis  case  lias  met  with  very  f^^enernl 
criticiMiii  upon  tlie  ^'''0""^  't^'^t  the  facts  involving  a 
direct  prohibition  would  bgotti  to  exclude  the  possibility 
of  implying  consent.  As  a  conteniporBry  says,  it  is  one 
thing  for  a  Biirgpon  to  refuse  to  openito  unless  nnlim- 
ited  discretion  is  confided  to  liirn  and  quite  another 
thinff  to  deliberately  disobey  express  inatmctiona.  Un- 
doubtedly the  defendant's  wisest  course  wonid  have  been 
to  refuse  to  opernte  unless  the  scope  of  hia  authority 
WHS  (ij,TewI  upiui  in  mlvance."  • 

Tbifi  case  can  uot  be  safely  considered  the  law  in 
this  country,  for  an  American  court  would  not,  it  is 
thought,  instruct  the  jury,  under  like  circumstances, 
that  there  was  a  tacit  consent  to  the  operation,  but 
would  leave  it  for  the  jury  to  determine  whether  the 
evidence  before  them  showed  a  tacit  consent.  In  short,  j 
in  nearly  all  cases  of  thin  sort  the  question  {9  ott«  of  ^ 
fact,  for  the  determination  of  the  jury,  rather  than  of 
law.  ^ 

An  important  question  of  law  arises,  however,  wlien  ^ 
an  operation  ia  performed  upon  a  wife  or  upon  a  ohiliL 


•  •14  Oni  r,  .r,  1SS. 
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^s  to  whether  or  not  the  siirgGon  must  first  secure  the 
<^'oiiKent  of  the  huBhuiid  or  jturetit.  In  a  vvell-eoneidered 
case  the  court  o£  appeals  of  Marylaud  denies  that  u 
liitsbnnd  has  the  Tight  to  withhold  his  consent  to  the 
l>erformaiice  of  a  necessary  surgical  operation  upon  hia 
''vife.  The  court,  speaking  through  Justice  Yellottj  said : 
**  Surely  the  law  does  not  authorize  the  husband  to  say  to 
Ixia  wife,  Tou  ehall  die  of  the  cancer;  yon  can  not  be 
*^"'Jred,  and  a  surgical  operation  affording  only  temporary 
*'<5Ucf  will  result  in  useless  expense.  The  husbancl  has  no 
*'^ght  to  withhold  from  his  wife  the  medical  assistance 
^^hich  her  case  might  require."  * 

Following  the  reasoning  of  this  decision,  one  can  not 
®^e   why  a  physician  ehonld  be  reqnired  to  secure  the 
'Consent  of  a  parc-nt  beforo  operatiDjj  upon  a  child,  pro- 
"^itlcd  the  child  was  of  proper  age  and  discretion  to  «n- 
^orstand  the  nature  and  effect  of  the  operation  pro- 
"J^oaed.     Ab  there  seems  to  be  no  precedent  upon  this 
T'n-r"ttcular  point,  the  question  can  not  he  authoritative- 
ly   answered  until  a  case  involving  the  question  shiiU 
■^rise  which  the  parties  thereto  think  aufficiently  impor- 
**iat  to  take  to  a  court  of  last  resort. 

Bight  to  Perform  Antopsy. — Soraciwhat  analogona  to 

^t^c  right  of  the  surgeon  to  operntc  upon  a  patient  ia 

*-H«  right  of  the  physician  to  perform  an  autopsy,  ex- 

^^■pt  thnt,  from  the  nature  of  the  ease,  the  consent  of 

*  Jannejr  w,  nousckecper  et  ai.,  70  aid.,  I SS. 
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the  snbjcct  citn  not  be  gained  Ja  the  latter  class 

opcrationR. 

Upon  the  legal  status  of  a  dead  body  there  is 
altiiOBt  conruBtng  wealth  uf  legal  lore  eoiiiLug  down  to 
through  tho   English  courts  from   the  early  days 
Christian  England.    The  burial  of  the  dead  in  chu 
yards  in  England  li  Bupposed  to  have  heoa  introda 
by  Cuthbert,  Archbishop  of  Canterbury,  in.  the  ye 
750.     Whereupon  the  protL-ction  and  control  over 
repoee  of  tho  dead  gradually  passed  from  the  author! 
of  the  secular  courts  to  that  of  the  ecclesiastical  trib 
nala.    Tlie  secular  courts,  being  deprived  of  all  autho=^   — »"- 
ity  over  the  dead,  looked  upon  the  caJavcr  as  not  bein^r"^^^ 
the  subject  of  a  property  right,  but  confined  themselves  *'^ 
to  the  protection  of  the  nioiiument  and  other  oxtemr*  -*'^ 
emblems  of  grief  erected  by  the  living.     Lord  Coke»- ^^**^' 
chief-jtiytice  of  ETigland,  expresged  this  condition  in  th*^-*" 
learned  and  ponderous  style  of  his  time  as  follows:  "IM^ 
is  to  be  observed  that  in  every  sepnlehre  that  hath  s        -* 
monument  two  things  are  to  be  considered — viz.,  Lh»-«^ 
monument,  and  the  sepulture,  or  buriall  of  the  deadt*-^*^ 
The  buriall  of  the  cadaver — that  is,  caro  data  vermibw-^^^ 
— is  nulUus  in  bonis,  and  belongs  to  the  ecclesiastica' 


^e 
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cognizance;  but  as  to  the  monument,  action  is  given  -<^     ^ 
as  hath  lieen  said,  at  the  common  law  for  the  defftcin^^. 
thereof."  * 

•Third  Inst  (Coke),  303. 
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That  adequate  proteetioo  to  the  dead  is  neccBearjr 
*s  too  obvious  to  permit  of  discussion;  and  as  the  eccle- 
siastical court  is  unknown  to  our  government,  the  funo- 
^ions  which  in  England  vested  in  that  court  must  here 
l>e  exercised  by  our  courta  of  law. 

In  exercising  these  functions  relative  to  the  subject 
ttndcr  consideration,  they  have,  perhaps  with  a  single 
ejEception,  in  respect  to  the  learned  precedents  of  the 
£lng]igli  conrts,  refused  to  hold  a  dead  body  as  strictly 
t>roperty,  yet  they  recognize  and  protect  the  right  of  the 
Relatives  of  a  deceased  person  to  the  custody  and  coa- 
"tiol  of  the  body. 

The  relatives  in  whom  this  right  vests  are,  first,  the 

l^usband  or  wife  of  the  deceased  ;  second,  if  no  husband 

or  wife  Burvives,  then  the  children;  third,  if  there  is  no 

Husband  or  wife  and  no  children,  then,  first,  the  father, 

second,  the  mother;  fourth,  after  theni  the  brothers 

and  sisters  of  the  deceased ;  fifth,  after  them  the  next  of 

Vln,  according  to  the  course  of  the  common  kw,  to  the 

remotest  degree,  according  to  the  law  of  descent  of  pcr- 

eonal  property. 

This  right  involves  and  carries  with  it  a  duty;  mora 
particularly,  it  is  both  a  right  and  a  duty;  a  right  to 
the  custody,  care,  and  protection  of  the  body  of  the 
deceased  from  the  moment  the  breath  leaves  it,  and  the 
<luty  of  according  to  it  decent  Christian  burial. 

In  referring  to  this  right,  in  the  case  of  Foley  vs. 
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Phelps,*  Justice  Patterson  said:  "The  right  is  to  tho 
po^GEsion  of  the  corpse  in  the  same  condition  it  was  in 
when  death  supeivened.  It  is  the  right  to  what  re- 
•mains  when  the  breath  leavea  tho  body,  and  not  merely 
to  such  a  hacked,  he^vn,  and  mutilatGtl  corpse  as  some 
stranger . . .  may  choose  to  turn  over  to  an  allUeted  rela- 
tive.'* In  this  caae  the  queetion  arose,  for  the  first  time 
in  New  York,  whether  one  perfomiLng  a  post-niortem 
examination  without  the  consent  of  the  widow  of  de- 
ceased waa  liable  to  her  in  damages.  The  court  in  a 
learned  and  elaborate  opinion  Gxamincd  the  law  and 
the  principles  applicable  Lo  the  cn&e,  and  came  to  the 
logical  conclusion  that  whenever  the  widow's  "  nglit  to 
the  posseesion  of  the  corpse  in  the  same  condition  it  was 
in  when  dcatti  supervened  "  was  violated,  such  violation 
furnished  a  ground  for  a  civil  action  for  damage*. 

Practically  the  same  question  had  arisen  in  the  case 
of  Larson  vs.  Cliafic,-|-  in  which  the  court  not  only  held 
there  vras  a  canse  of  action,  but  that  mental  suffering 
cnui^ed  by  the  unlawful  act  was  a  distinct  element  of 
damages. 

In  the  case  of  Buroey  vs.  Children's  Hospilal.t  « 
father  placed  his  child  in  a  hospital  for  treatment;  the 
child  died,  and  a  post-mortem  examination  wa.<i  pcT- 


•  FnW  VR.  I'heliB,  1  App.  Div.,  561. 

•t  Lnrsrni  vx.  ChnHc,  17  Minn.,  an7. 

1  Biimry  vh.  fhiHrcn'm  Hrmpitiil,  I  GO  Miue.,  ST,  88  L.  R  A.,  418. 
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formed  without  liia  coiiseDt.    The  father  brought  suit 

"gaiast  the  hospital  for  damages.    The  court,  foUowing 

tUe  reasoning  of  the   former  decision,  said:   "Tho 

father,  as  the  natural  guardian  of  the  child,  wus  entitled 

■to  th(!  possession  of  iU  hody  for  burial.  Being  entitled  to 

"the  poasossion  of  the  body  for  the  purposes  of  burial,  is 

'^■ot  Ilia  right  againat  one  who  unlawfully  interferes 

'^^ith  it,  and  mutiktea  it,  as  grcttt  &&  it  would  be  if  the 

body  were  buried  in  his  lot,  and  was  thence  unlawfully 

^'ei^ioved?    That  an  action  may  be  maintained  in  thu 

^^i-titer  case  wu  have  already  Been,  and  we  are  of  the 

*^I*inion  that  it  may  he  in  the  former." 

Aa  both  reason  and  justice  commend  the  conclu- 
sion arrived  at  by  these  courts,  there  can  be  no  doubt 
•-l^st  llie  precedents  will  be  followed  whenever  the  ques- 
"^*on  arises,  and  that  a  physician  who  performs  an  au- 
^'^Jjsy  without  the  consent  of  the  person  having  the 
^'ight  of  custody  of  the  deceased,  does  so  at  his  peril. 

There  are,  however,  cases  in  which  such  operations 
'^lav  he  performed  without  consent  arid  yet  no  liability 
^Xist;  these  cases  are  where  the  post-mortem  is  per- 
■formed  in  accordance  with  the  directions  of  law.     The 
statute  law  of  most  States  ptoridea  that  wheneyer  a 
person  is  found  dead,  and  the  cause  of  his  death  is  not 
apparent  and  can  not  be  ascertained  from  the  evidence 
given  or  from  a  superficial  examination  of  the  body,  the 
COToner  shall  order  an  examination  to  he  made.   Such  an 
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examination,  to  be  Bafely  mado,  requires  no  coneent  fro 
tim  relatives  of  tlic  deceased,  for  it  la  eanctioaed  bn 
po&ltiTc  law.  An  interesting  ca&e  of  the  sort  is  that  of 
Young  vs.  College  of  Physicians  and  Surgeons  of  Balti- 
more City.*  In  this  case  the  deceased,  who,  in  coupling 
care,  sustained  a  severe  injury  io  hia  right  leg,  it  buiu^ 
mashed  below  the  knee  and  almoat  severed  from  th^ 
body,  was  taken  to  a  hoepital,  where  he  died  next  day, 
Tliu  evidence  showed  that  tlie  deceased  was  a  strong, 
stout  man,  and  of  good  ncrvo.  A  fellow-laborer  tcsti<^ 
fled  that  he  had  worked  with  deoeased  five  years,  during 
which  lie  had  loet  no  time.  After  the  death  a  post-mor- 
tem examination  was  ordered  by  a  Dr.  G^  a  coroner, 
and  performed  hj  a  certain  Dr.  K.,  both  of  whom  were 
made  defendants  to  the  suit.  Uvidence  was  offered  on, 
the  part  of  the  plaiuUlf  fur  the  purpose  of  showing  that, 
the  post-mortem  was  without  the  widow's  consent;  that 
the  body  was  wantonly  cut,  mutilated^  and  disfigured, 
and  the  feelings  of  the  relatives  of  the  deceased  wora 
inhumanely  outraged. 

On  behalf  of  the  defendants  it  was  shown  that  Dr. 
G.  was  a.  coroner,  and  that  Dr.  K.  was  medical  examiner, 
appointed  hy  tlie  board  of  health;  also  that  the  post- 
mortem was  ordered  by  Dr.  G.  as  coroner.    Dr.  G.  te»< 


*  Young  tit.  Colle^  of  PliTttulami  and  Surgeora  of  HiillUiMRi}  ChH 
SI  Mfl.,  358,  32  Ml  Hop.,  177. 
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trilled  that  tiG  ordered  the  autopsy  bccauso  he  wished  to 
kmoT  the  cause  of  death ;  that  it  had  been  reported  to 
h-im  that  the  man's  log  had  been  cut  off  by  the  train 
and  that  he  had  died  within  thirty-six  hours  after  he 
■w-aB   brought  to  the   hospital,  tliat  he  did  not  think 
'tiie  loss  of  the  leg  in  this  way  Bufficientty  accounted  for 
tfae  deathj  and  that  he  could  not  givo  the  death  certifi- 
cate without  having  a  poBt-mortciii.     Dr.  K.  testified 
tliat  he  did  not  tliinlc  in  the  majority  of  cases  persons 
*n  Ordinary  health,  when  the  leg  was  crushed  below  the 
lciie«,  would  die  from  shock.    A  certain  expert  testified 
*^hat  if  a  healthy  man  should  have  hia  leg  crushed  off,  he 
'^*'ould  not  think  it  a  sufficient  cause  to  explain  the 
ooath,  and  in  such  case,  if  his  ollieial  duty  required  him 
"to  give  ft  death  certificate,  he  would  make  every  effort 
*  <»  obtain  a  prat-mortcm ;  anrl  that  it  was  so  unusual  for 
**    ^enth  to  occur  from  accident  under  the  conditions 
^'*^n'Ounding  the  deceased  that  other  explanations  were 
*''*ore  probable.     Another  expert  testified  that  when  a 
foam's  leg  18  cut  off  below  the  knecj  and  he  dies  within 
thiity-six  hours  after  the  injury,  the  accident  would 
Jiot  be  on  entirely  satisfactory  explanation  of  the  death, 
^  the  man  was  ordinarily  healthy  and  muscular;  and, 
if  be  was  required  to  determine  definitely  Iho  cau60  of 
ieath  in  such  a  case,  be  would  not  consider  that  he 
hud  done  hie  duty  without  having  an  autopsy.     Dr. 
K.  described  his  proceeding  in  making  the  autopsy — the 
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taking  out  of  tlic  brain,  the  opening  of  the  body,  the 
moving  and  cutting  into  the  different  organs,  the  liv 
spleen,  kiduej,  lungs,  and  liuart.  >lu  l^stitiud  that  an 
amination  uf  all  thu  vital  organs  was  ucccs&ar^  to  dul 
mine  the  caui»e  of  dunth;  that  the  cause  of  death  ^ 
pewistent  heart  shoclc;  thiit  deceased  had  fatlj  kidu' 
and  fatty  degeneration  of  the  heart;  that  the  inju 
itself  was  not  of  such  a  nature  aa  to  have  caused  pe 
gistent  heart  shock,  unlees  there  was  something  el 
besides  the  injury  that  helped  to  produce  it.     Kx|)e 
eridenec  was  alao  given  to  the  eiTcct  that  a  complc 
exanjinatiou  could  not  be  made  without  removing  a 
opening  the  braiu. 

In  the  city  where  the  preaeEt  case  arose  the  la" 
provides  thnt  "  when  any  person  ghall  die  in  the  sai 
city  it  shall  be  the  duty  of  the  physician  who  attendee 
during  his  or  her  la^tt  illness,  or  the  coroner,  when  th- 
case  comes  under  his  notice,  to  furnish  within  forty- 
eight  hours  after  death  ...  a  certificate  setting  forth 
aa  far  as  the  same  can  bo  ascertained  .  .  .  the  cause 
date,  and  place  of  death."  In  summing  up  the  oondu 
Bion  of  the  court  in  this  case,  Jiistieo  Roberts  said:  "  The 
evidence  before  ua  exhibits  the  case  of  a  public  officer, 
whose  duty  it  is  to  find  out  nnd  certify  the  cause  of  a 
death  which  is  brought  to  liis  notice.  The  accident 
preceding  Ms  death,  and  disabling  him,  ia  not,  in  hi« 
opinion,  suflicient  to  cause  the  death  of  a  healthy  per^ 


***_ 


J^ 


CIVIL  MALPRAOTIOE.  ggg 

Son.     There  must,  therefore,  as  he  thiuka,  be  some  dis- 
eased condition  of  ihe  injured  man  wiiich  contributed 
to  bring  about  this  result.     His  opinioQ  is  shared  by 
other  reputable  phjaieians  who  have  testified  in  tho 
*5ase.     He  could  not  houeatly  and  conscientiously  giye 
tile  certificate  whick  the  law  required  bim  to  give  un- 
less he  made  proper  inquiry  into  the  case.    In  his  judg- 
xsieut,  and  in  tlie  judgment  of  the  profeBsioual  witncaseiiy 
I>roper  and  suHicient  inquiry  could  not  be  made  without 
«-n  autopsy.    So  far  as  the  evidence  in  the  case  shows. 
Or   any  rational  inference  from  it,  the  coroner  did  aim- 
F*Jy  his  plain  and  positive  doty  in  ordering  the  autopsy. 
-^nd  the  medical  examiner.  Dr.  K.,  waa  equally  obliged 
■*3''   his  duty  to  obey  the  order  of  the  coTooer." 

Under  the  Inw  quoted  above,  in  eoraplianco  with 
"^'^Hich  the  coroner  directed  the  post-mortem  examina- 
tion, no  reiison  can  be  detected  why  the  attending  phy- 
^A«ian  uiight  not  with  equal  right  and  justification  liave 
*^*^i3dut*tcd  the  examination  in  the  coroner's  absence.    A 
*^asc  involving  this  particular  question  arose  in  Denver 
*iot  many  years  ago.    There  a  law  was  in  force  similar 
*1    effect  to  the  one  above  quoted,  which  required  tho 
l^Viysician  to  give  a  certificate  of  death  before  a  burial 
Pormit  could  be  obtnined.     In  this  case  the  deceased 
'^ns  Btricken  dead  while  riding  in  a  carriage,  and  was 
■taken  to  an  undertaker's  to  be  prepared  for  burial. 
Wliile  there,  dcceas.cd's  regular  attending  physician  was 
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applied  to  by  the  undertakers  for  a  death  certificate* 
whereupon  he  performed  a  post-mortem.  Snit  was  com- 
menced Against  the  undertakers  and  the  phyaician,  bat 
the  court  held  that  they  were  not  liable.  Justice  Rich- 
mond, in  his  opinion,  said:  "  I  think  that  the  evidence  ^ 
discloaes  circuingtances  which  would  warrant  auy  phj-  H 
Bician  in  declining  to  iseue  a  certificate  designating  the 
cause  of  death,  and  penuitting  burial,  without  a  post- 
mortem exaniimition.  It  is  true  that  the  physician 
may  have  had  a  belief  as  to  the  cause  of  death,  but  the  ^ 
circumstancea  under  which  death  occurred  warranted 
him  in  hesitating  to  give  the  certificate  required  by  the 
ordinance  of  the  city  of  Denver  in  this  case.  This 
being  GO,  and  the  proofs  showing  conclusively  that  the 
body  was  not  mutilated,  and  that  the  autopsy  was  p<^r- 
formed  in  a  decent  and  scientific  manner,  with  due  re- 
gard to  the  sex  of  the  deccaaed  and  the  feelings  of  all 
parties  interested,  I  can  not  conceive  what  possible 
damages  could  be  proved  to  a  jury."  * 

The  matter  may  be  aummed  up  as  follows ;  An  au- 
topsy performed  with  the  consent  of  the  relative  who  ii 
entitled  to  the  ciiBtody  of  the  dead  body  can  never  be 
questioned  if  properly  performed.  Such  an  operation, 
when  performed  under  direction  of  law,  is  never  subjeW 
to  legal  punishment,  yet  the  existence  of  the  two  caM 


•  Ox;k  f4  u/.  (V.  Wulk-y  W  al.,  1  Culu.  Ap)>.,  143 ;  2?  PkC;  Rep.,  tM- 
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lzi.Et  examined  ehould  be  a  sufficient  reason  to  convince 

t- lie  cautious  practitioner  oi  the  advisability  of  always 

securing  such  consent  when  possible.    Where  consent  is 

"*w^tiihoId,  and  the  physician  feels  that  a  conscientious 

X^erformance  of  the  duty  before  him  requires  that  a 

X»<3st-morteiu  esaiuinatiou  b<3  made,  he  should,  in  fur- 

■t  Iterance  of  his  own  safety,  turn  the  case  over  to  the 

csoroner,  or  at  least  act  under  the  direction  of  that 

**^cer. 

liability  for  Presence  of  Unprofessional  Attendant. 
A  peculiar  case  of  liability  arose  a  number  of  years 
^■So  in  Michigan  from  an  aet  which,  although  appar- 
*5ritli,-  done  in  good  faith,  was  reprehensible  indeed. 

1'he  evidence  Bhowcd  that  a  doctor  who  waa  aick  and 

'itigiicil  from  overwork,  ami  who  was  cninpclled  to  go 

*   Considerable  distance  over  roads  so  bad  tbat  a  horse 

'^'^Uld  not  be  ridden  or  driven  over  them,  to  attend 

^   Case  of  confioenicnt,  secured  the  reluctant  consent  of 

**■    youug  unmarried  man  to  attend  him  and  assist  in 

^^Try'mg  hia  lantern,  umbrella,  and  other  artielca  ne- 

^^saary  for  the  occasion,  the  night  being  dark  and 

'Stormy.    The  plaintiff's  house  consisted  of  one  room, 

^'T^th  a  bed,  eink,  or  alcove,  in  front  of  which  there  was 

^  curlalnj  and  in  which  t!ie  doctor  expected  to  find  the 

Po-tient.     Upon  arriving  at  the  house  the  doctor  told 

^^cs  husband  he  had  brought  a  friend  to  help  carry  "his 

^liiiigs."  Thehusband  said  "All  right,"  andinvited  them 
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in  and  made  no  objection  to  the  young  man.  Upon  en-i 
tcring  tlic^  found  the  patient  in  the  main  room,  and  it4 
was  there  she  was  delivered  of  the  child.  The  youngi] 
man  conducted  himself  in  a  rcepeetful  manner,  and  ex- 
cepting ouce,  when  called  to  hold  the  patient's  hand, 
while  in  a  paroxyEm  of  pain,  sat  facing  the  waLL  Both  I 
the  patient  and  her  husband  claimed  they  did  not  know 
the  non-professional  character  of  the  yonng  man,  but 
supposed  he  was  a  physician  or  a  "student  practising 
Tinder  the  attending  physician,  and  therefore  made  no 
objection  to  his  presence. 

In  the  trial  court  judgment  was  rendered  for  plaJn^ 
tiff,  from  which  defendant  took  an  appeal.  Chicf-Jua- 
tiee  Marston,  of  the  supreme  court,  in  reviewing  tha 
case,  said ;  "  It  would  be  shocking  to  our  sense  of  right, 
justice,  and  propriety  to  doubt  even,  but  for  SDcb  an 
act  the  law  would  afford  on  ample  remedy.  To  the 
plaintiff  the  occasion  was  a  most  sacred  one,  and  no  one 
had  a  right  to  intrudi'  unless  invited,  or  bocaoae  of 
Bome  real  and  pressing  necessity,  which  it  is  not  pre- 
tended existed  in  this  case.  The  plaintiff  had  a  legal 
right  to  the  priTaey  of  her  apartment  at  anch  a  tiniP, 
and  the  law  secures  to  her  this  right  by  requiring  others 
to  observe  it,  and  to  abstain  from  its  violation.  Tht 
fact  that  at  the  time  she  consented  to  the  presence  irf 
the  young  man,  supposing-  him  to  he  a  physician,  doe* 
not  preclude  her  from  maintaining  an  action  and  » 
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covering  substantial  damages  upon  afterward  ascertaiu- 
ing  his  true  character.  In  obtaining  admission  at  such 
a  time  and  under  such  circumstances,  without  fullj-  dia- 
closing  his  true  character,  both  parties  were  guilty  of 
deceit,  aud  the  wrong  thus  done  entitles  the  injured 
party  to  recover  the  damages  afterward  sustained,  from 
ahamo  and  mortification  upon  discovering  the  true 
character  of  the  defendants."  ♦ 

Liability  for  Wrongful  Certificate  of  Insanity.-'ThQ 
duty  which  a  physician  is  frequently  called  to  perform, 
of  passing  upon  the  mental  state  of  a  fellow  man,  who, 
by  virtoe  of  his  judgment,  is  either  permitted  to  re- 
main at  large  or  is  confined  in  a  lunatic  asylum,  is  a 
most  grave  aud  responsible  one.  An  error  of  judgment 
may,  on  the  one  hand,  mean  a  menace  to  the  peace  and 
even  safety  of  the  community,  or,  on  the  other  hand,  an 
unjust  and  lamentable  deprivation  of  that  most  impor- 
tant of  all  righta,  personal  liberty. 

Tiio  piir|iose  of  tlie  present  esaminaLion  of  law  is, 
however,  to  examine  the  physician's  liahilily  for  an  im- 
proper exercise  of  these  functions,  and  not  the  physi- 
cian's duties  and  obligations  to  society  or  to  the  perEon 
whose  sanity  is  in  question,  except  iu  so  far  as  thej 
affect  the  real  subject  of.inquiry. 

The  method  of  determining  the  mental  condition  of 
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one  suspected  of  being  insane  is  regulaled  in  the  several 
Slataa  by  statutes  diflering  somewhat  in  the  di^erent 
juriBdictions.  A  common  method,  however,  of  obtainio 
Bummary  protection  from  the  yiolence  or  possible  Tifr 
lence  of  a  lunatic  is  to  confine  him  upon  the  certificate 
of  two  ri'iiutable  physicians.  What  civil  liability  the 
phyeician  incurs  who  errs  in  making  this  certificate  la 
the  question  to  he  eonsitlGred.  ■ 

The  first  step  to  be  taken  in  passing  npon  the  lia- 
bility of  a  physician  is  to  determine  whether  or  not  the 
certificate  is  in  itself  correct  or  false.    If  the  certificate 
is  found  to  be  correct,  this,  it  seems,  is  o,  complete  bar 
to  a  civil  action  against  the  physician  for  damages,  for, 
in  the  absence  of  a  statute  imposing  a  penally  lor  ■ 
failure  to  comply  with  a  certain  method  or  mode  of  pro- 
eeduro  in  dctGrmining  the  mental  condition  of  the  party 
examined,  the  physician  incurs  no  liability  for  the  in-m 
efficiency  of  the  modes  which  he  pursued  in  reachisg 
and  certifying  a  correct  conclusion.*    MoreoTer,  it  hiw 
been  held  that  the  burden  of  proof  is  apon  the  plainiiiT 
t«  show  that  at  the  time  the  certificate  of  insanity  ww 
pven  he  was  in  fact  sane,  and  that  until  this  fact  i* 
shown  by  a  preponderancfe  of  evidence  the  physicis." 
signing  the  certificate  can  not  bo  held  liable.f 

It  appearing  that  the  cortiUcate  of  insanity  is  in* 
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correct,  and  thot  the  physicians  haTe  erred  in  thoir 
conclusion  and  certified  to  a  condition  which  did  not 
exist,  does  it  then  follow  that  a  civil  action  for  damages 
in  favop  of  the  person  who  has  been  wrongly  imprisoned 
will  lie  against  thera?  The  answer  to  this  question  is 
practically  the  same  as  that  which  has  been  made  to 
nearly  every  que&tion  arising  in  the  cases  of  malprac- 
tice examined  in  these  articles — viz.,  if  the  defendants 
were  possessed  of  the  ordinary  amount  of  knowledge  and 
skill  which  the  law  requires  for  the  proper  exercise  of 
their  duties,  and  if  they  used  ordinary  and  reasonable 
care  in  making  the  examination  and  exercised  their  best 
judgment  in  dotcnuining  the  party's  mental  condition, 
then  they  are  not  lialjle,  whether  their  conclusion  is  cor- 
rect or  not.  There  ia  a  prominent  English  case*  in 
which  this  question  was  passed  upon  and  the  law  gov- 
oming  the  defendant's  tiability  lucidly  and  elaborately 
exponnded  by  Justice  Crompton  in  his  instruction  to 
the  jury.  The  case  is  rather  voluminons,  coveriog  over 
thirty  pages  in  the  volume  of  reports  where  it  is  record- 
ed, yet  a  brief  examination  of  the  facts  and  the  law 
which  was  held  to  be  applicable  will  probably  compen- 
Bftte  in  enlightenment  for  the  time  required.  The 
plaintiff  was  a  shopkeeper  in  London,  who  lived  very 
discordantly  with  his  spouse — in  fact,  the  want  of  do- 
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mestic  harmony  was  frequently  manifested  in  outbursts 
of  violent  temper,  in  which  the  use  of  abusive  and  ob* 
scene  epithets  was  conimoD,  and  even  physical  riolence 
to  the  wife's  person  had  been  complained  of.    The  plain-  ^j 
tiff  co.mp]ained,  among  other  things,  of  the  wife's  er- 
travaganac.  and  the  evidence  did  show  that  slie  had 
taken  articles  from  the  shop  and  pawned  them.    The 
wife  was  aocnetomcd  to  go  be  certain  phviiicians  with 
her   complaints   regarding   the    hnaband'a    treatment, 
among  whom  was  one  of  the  physicians  who  subsequent- 
ly siguud  tho  certificate  of  lunticy.    Upon  one  occasion 
when  the  husband  met  this  physician  and  his  wife  to* 
gether  he  made  a  remark  which  the  physician  construed 
as  an  Imputation  against  the  wife's  chastity,  but  which 
the  husband  aiJpareully  did  not  so  intend.  The  wife  aUo 
claimed  tliat  the  husband  elcptwitli  a  drawn  sword  byhii 
bed  and  that  he  repeatedly  threatened  her  life.    Tiie  de- 
fendant in  tho  case,  together  with  tlic  physician  abovo 
referred  to,  perhaps  from  a  desire  to  relieve  the  wifts 
from  the  liardship  of  the  husband's  persecutions,  after  e^ 
few  minntca'  conversation  held  with  him  at  difforeik-'* 
times,  signed  separate  certificates  of  his  inBanity  i-^V 
which  they  respectively  assigned  the  grounds  for  bg=^ 
lieviug  Iiim  insane,  as  follows; 

First  Certilicate:  1.  Facta  indicating  insanity  o'^^'' 
eerved  by  myself :  He  had  a  wild  and  staring  look,  wi^fc^ 
restless  eyes  and  nervous,  agitated  manner.    He  repiT«- 
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tinted  to  me  that  hia  wife  was  ruining  himself  and 
business,  and  he  intimated  that  ehe  was  improperly 
s.ssoeiatlng  with  other  men;  he  is  evidently  laboring 
Under  delitgions,  and  he  acts  upon  these  delusious. 

2.  Other  facte  (if  any)  indicating  ingauitj  com- 
mnnieated  to  mu  by  others. 

He  is  guilty  oi  repeated  acts  of  violeoce;  he  gon- 
Ktaotly  threatens  his  wife  and  often  assaults  her;  he 
sleeps  with  a  drawn  sword  by  his  bedside,  and  declares 
be  will  murder  any  rmc  who  approaches  him,  and  he 
has  often  i-lircatenpd  to  stab  his  wife. 

The  defendant  who  signed  tliia  certiilealG  had  not 
^cen  the  sword  at  the  time  of  certifying  the  plaintiff  in- 
sane, but  he  afterward  learned  that  the  "  drawn  sword  " 
'W'ftg  a  theatrical  or  court  drees  sword. 

Second  Certificate:  1.  Facta  indicating  iusanity  ob- 
^ei-Ted  by  myHulf ;  lie  had  a  rcstlesB,  irritable,  and  ex- 
cited manner,  with  a  glaring  look,  and  sipressed  much 
'^'liidictiveness  toward  his  wife,  and  said,  "  I  must  be  a 
^Ool  to  mind  what  that  woman  has  said."  He  said  ahc 
'^ad  her  fellows  continually  running  after  her,  and  inti- 
**iatod  that  I  was  one  of  them. 

2.  Other  facts   (if  any)   indicating  insanity  com- 
**»X3nieated  to  me  by  others : 

On  a  former  occasion,  when  I  had  called  to  see 
■i^im,  he  had  just  before  broken  the  looking  glass  to 
pieces,  also  the  marble  mantel  and  bedstead;  had  been 


I 


332    THE  LAW  IN  ITS  RELATIONS  TO  PHYSTCIANa 


brandishing  knives  over  his  wife's  head,  and  using  hor- 
rid language,  sonietiniGa  kicking  her,  tearing  her  bon- 
net and  clothes  off,  and  all  without  provocation,  as  1 
find  from  neiglibora  and  old  acquaintancea  that  she  i«  a 
discreet,  eobcr,  pniriv^nt,  and  patiyiit  woman. 

This  cortilicate  was  ba&sd  upon  an  interview  bad 
more  than  seven  days  previously,  and  waa  accordingly,  ■ 
under  the  English  statute,  irregular,  and  of  bo  ef- 
fect. The  plaintiff  was  rulcased  when  the  irregularity 
of  the  certificate  was  discovered,  and  he  soon  there- 
after commencGd  suit  against  the  defendant  for 
damages. 

Tho  law  which  was  "held  to  govern  in  the  ease  can 
probably  be  no  better  GKprtiBsod  than  in  the  words  ot 
Justice  Cromptcn  taken  from  hia  charge  to  the  jury. 
Therein  the  judge  said:  "Take  me  as  saying  to  you  in 
point  of  law  that  if  a  medical  man  aBsumea  under  this 
Btatute  the  duty  of  signing  such  a  eci-tificate,  without 
making  and  by  reason  of  his  not  making  a  due  and 
proper  examination,  which  a  medical  man  under  such 
circuniBtances  ought  to  make  and  is  called  on  to  make, 
not  in  the  exercise  of  extremeet  possible  care,  but  ia 
the  exercise  of  ordinary  care,  so  that  he  is  guilty  o( 
culpabTe  negligence,  and  damage  ensues,  then,  that  an 
action  will  lie,  although  there  haa  been  no  spit«ful  w 
improper  motive,  and  though  the  certificate  is  not  faUe 
to  his  knowledge. 
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"The  true  ground  of  pkintiff's  compJiiint  is  the 
negligence  of  the  defomlantj  and  the  want  of  due  care 
iu  the  discharge  of  the  duty  thrown  upon  him;  and  I 
think  tJmt  if  a  person  assumes  the  duty  of  a  medical 
man,  under  this  statute,  and  signs  a  ecrtiiiciite  of  in- 
sanity which  is  untrue,  without  making  the  proper  ex- 
amination and  inquiries  wliich  the  circametaoces  of  the 
case  would  require  from  a  medical  maa  using  proper 
skill  in  such  a  matter,  if  he  states  that  which  ia  untrue 
and  damage  ensues  to  the  party  therehy,  he  is  liable  to 
an  action,  and  it  is  to  that  I  desire  to  call  yonr  particu- 
lar atleiitinu.  It  ia  not  that  a  medical  man  is  bound  to 
form  a  right  judgTiient  so  as  to  be  liuhle  to  an  action 
if  he  does  jiot.  There  are  cases  of  insanity  wliich  are 
very  difficult  to  deal  with  or  to  understand.  But  what 
he  ia  required  to  do  is  to  make  an  cxaniination,  and,  if  it 
bo  necessary,  to  make  such  inquiries  as  may  be  required. 
It  would  be  unjust  if  a  man  were  to  be  viKitod,  in  eases 
of  this  kiud,  M'ith  eonsequerecs  arising  from  mere  error 
of  judgment  or  mistake  of  fact. 

"  There  mufit  be,  to  make  him  liable,  uegligence  in 
the  discharge  of  those  proper  duties  which  it  must  he 
taken  he  has  ai*&umed  in  undertaking  to  sign  the  certifi- 
cate of  insanity,  and  if  you  are  satisfied  that  there  has 
been  negligence  with  reference  to  these  matters^ — cul- 
pable negligence,  as  I  have  deacribed — then  he  ia  liable. 
Now,  I  can  not  he5p  thinking  in  a  matter  of  this  kind. 
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which  is  not  like  n  mere  preliminnry  inquiry  before  a 
magistrate}  but  a  proceeding  upon  which  a  man  is  lo 
be  at  once  confined  to  ituprlsonment  as  a  lunatic,  very 
considerable  care  is  necessary.  One  can  hardly  say  pre- 
cisely what  that  degree  of  care  may  be.  It  is  said  that 
one  man  may  he  satisfied  with  a  quicker  e:!canunation 
than  another.  We,  for  instance,  would  take  a  long  time 
before  we  should  be  able  to  form  a  judgment  in  a  mat- 
ter o£  this  kind.  A  person  experienced  in  such  inatieni 
might  decide  more  quickly,  wliile  an  ordinary  medical 
practitioner  might  require  a  longer  time.  We  take  it  as 
clear,  however,  that  considerable  care  onght  to  be  naefl." 

The  jury  in  thia  case  rendered  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  one  hundred  and  fifty 
pounds. 

The  principles  which  were  held  to  govern  in  the 
English  ease  bave  been  accepted  as  the  law  by  Ameri- 
can courts  whenever  thie  queetion  has  arisen,*  and  will 
undoubtedly  continue  to  be  so  accepted.  Therefore,  a* 
long  aa  the  physician  possesses  proper  knowlcdgv  ODd 
science  and  conducts  the  examination  with  reasonable 
and  ordinary  care  the  result  of  his  conclusion  will  never 
despoil  his  eetate,  even  though  in  the  exercise  of  his 
best  jndgmont  he  may  have  been  in  error. 
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Other  cases  might  be  shown  to  illustratej  possibly 
**5^)re  fully,  the  ftppHcatiou  of  the  principles,  biit  it  i« 
•■liought  that  further  elaboration  will  be  superfluous. 
Liability  for  Erroneous  Conclusion  in  Examination. 
A  peculiar  case  of  injury  resulting  from  an  erroneous 
^Kinclusion  of  a  physician  ia  shown  in  a  recent  Massa- 
^ViUBetts  case.*    In  this  case  the  plaintitF,  who  was  en- 
gaged to  he  married,  had  accidentally  injured  himBcIf 
ixi  such  a  way  as  to  require  the  attention  of  a  phyBician 
*>-xid  the  application  of  remedies  to  his  private  parte. 
*3^he  father  of  the  plaintiU's  fiancee,  bearing  that  the 
pklaintiff  was  afllieted  with  a  venereal  disease,  took  Him 
"to  tbe  defendant,  a  physician,  for  the  piirpose  of  learn- 
ing his  real  coudition.     The  physician  examined  the 
t>lalntiff  and  reported  that  be  had  gooorrhcea,  where- 
"M.  jion  the  plaintiff's  fiancee  broke  the  engagement,  and 
"tVie    plaiutilE  brought  suit  against  the  physician  for 
<3_«magea. 

It  will  he  observed  that  this  case  presents  conditions 
^.ifTeriag  from  all  others  licrctofore  considered:  a  tliird 
X*«rty  employs  a  physician  to  examine  a  man,  the  physi- 
<2ian  dooa  so,  and  erroneously  reports  liis  condition.  Is 
~tlT,o  physician  beholden  to  the  man  examined  for  dam- 
^  ^es  resulting  from  his  incorrect  diagnosis  ?  Itere  there 
^  ^  no  contractural  relation  eiiating  between  the  phyai- 
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ciaii  and  Lliu  man  whom  he  examines,  for  he  is  in  the  €^ 
ploy  of  the  third  parly.     Ww  have  bcuii,  however,  tha,  "< 
tihysiciiLu  who  undertakes  the  treatment  of  a  case  gra.  * 
itously  id  undvr  equal  obligation  to  the  patient  as  thoi«  « 
the  patient  paid  him  for  the  treatment.    So,  aUo,  is  fc^ 
physician  bound  to  possess  the  game  qaaltficatiou  a, 
excrcisc  the  same  skill  in  the  treatment  of  a  patit:? 
where  he  ia  paid  for  such  treatment  by  a  third  part^ 
Theroforo  in  this  case  the  fact  that  the  p}]ysician  i^ 
employed  by  a  third  party  to  conduct  the  examinati^ 
can  not  he  urged  as  a  bar  to  the  plaintifFa  right  to 
cover.    But  does  the  mere  fact  that  the  physician  mtu^ 
an  erroneous  report  of  the  plaintiff's  condition  enti^ 
the  plaintiff  to  recover  from  him  for  damageii  resulti; 
thorufroni?     Here,  again,  we  find  the  old  familiar  n: 
that  the  physician  is  not  liable  for  his  incorrect  rep 
if  he  has  the  ordinary  skill  and  learning  of  a  phy&icif 
and  exercised  ordinary  diligence  and  care  in  their  appT 
cation  to  the  case;  otherwise  he  is  liable.    Kor  does  II 
fact  that  the  purpose  of  the  examination  was  inform 
tion  and  not  medical  treatment  hare  any  materi 
dTeet. 

Examining  without  Consent. — An  English  ease  ar'C 
ingfrom  an  examination  similar  totheonu  related  abo\ 
in  which  the  party  examined  submitted  only  with  reli 
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tance,  end  aUcrward  sued  the  jihyttieiaii  for  aseault  in 
making  tlie  examination  under  coercion,  presents  quite 
a  diitcrent  question,  for  conelduratiou.  In  this  case  a 
liouseniaid  was  accused  by  her  mistress  o£  being  in  the 
family  way ;  the  girl  denied  the  accusation,  but  the  mis- 
treas  sent  her  to  her  room  and  sent  for  a  physician  to 
examine  her.  The  physician  on  arriving  went  to  tho 
girl's  room  and  told  her  he  had  come  to  examine  her; 
the  girl  objected,  and  said  she  did  not  Uke  to  be  exam- 
ined; the  doctor  explained  that  he  was  a  proftissioual 
man  and  told  her  how  to  prepare  herself  for  examina- 
tion; she  did  as  directed,  and  submitted  to  the  examina- 
tion, crying  all  the  time,  Tho  doctor  found  that  the 
mistress's  belief  was  mistaken  and  eo  reported.  The 
fiervant  afterward  brotiglit  suit  against  the  doctor  for 
assault  upon  the  theory  that  hie  examination  was  only 
submitted  to  through  fear  and  duress.  Upon  the  trial 
a  verdict  was  rendered  in  favor  of  the  doctor.  From  this 
court  an  appeal  was  token  to  the  Manchester  Assizes. 
The  two  jufitices  who  heard  the  question  there  disagreed 
upon  the  taw;  Justice  Lopez  e.tpressing  his  opinion 
that  the  girl  had  only  submitted  to  the  examination 
through  fear  of  evil  consequences  that  would  follow  her 
refusal,  and  tliat  her  submission  could  not  therefore  be 
considered  a  con&ent  to  the  examination.  Justice  Lind- 
ley,  however,  was  of  quite  a  different  optuion,  and 
sought  there  was  no  evidence  of  want  of  consent  as 
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distinguished  from  a  reiuctant  obedience  or  submiBsion, 
and  that,  in  the  absence  of  all  evidence  of  coercion  as 
distinguished  from  an  order  that  she  could  have  obeyed 
or  not,  she  had  no  cause  of  aetiou.  The  court  being 
evenly  divided,  the  judgment  was  allowed  to  stand. 
An  appeal  was  then  taken  to  the  coart  of  appeals,  the 
justices  of  which  agreed  with  Justice  Ltndlej.  The 
appeal  was  accordingly  disinissed  and  the  judgment 
permitted  to  stand  in  favor  of  the  doctor.  Thiii  can 
is  cited  particularly  for  the  purpose  of  pointing  ont  a 
possible  danger.  The  mere  beginning  of  a  suit  of  thi) 
aort,  whether  or  not  the  plaintiff  succeeds  in  obtaining  a 
judgment  against  the  doctor,  is  greatly  to  his  damage; 
therefore  he  should  never  attempt  an  examination  of 
the  kind  unless  the  consent  of  the  party  to  be  examined 
is  fnlly  and  freely  given. 

Contagions  Diseases. — Questions  of  liability  of  the 
physician  to  liis  patients  growing  out  of  his  conduct  in 
cases  of  contagious  diBcaHC  have  arisen  in  two  separate 
and  distinct  classes. 

The  first  and  most  important,  which  has  boon  here- 
tofore referred  to,*  is  that  growing  out  of  a  breach 
of  duty  on  the  part  of  the  physician  to  protect  h\i 
patients  in  all  reasonable  wayg  from  contagions  and 
infectious  diseases.    The  liability  of  this  class  is  very 
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"^^'■fell  Ilhisfratpil  in  the  case  0/  Piper  vs.  Menifpc*    TlHre 
"the  pKyeician  was  toUl  by  the  patient's  wife  that  if  he 
^^■ttended  a  certain  case  of  eina!i-pox  he  must  not  come 
to  see  lier  husband.  The  physician  said  that  "he  would 
■^lot,  Tinlesa  the  (small-pox  patient)  would  be  bound  for 
Ilia  fee/'    The  next  day,  when  he  returned,  the  patient's 
"'vife  again  told  him  that  if  he  visited  any  snmll-pox 
I>a.tient8  he  must  not  come  there.    He  replied  thiit  he 
'^'^ould  not  visit  any  small-pox  patients.    Ten  days  later 
tile  patient's  wife  again  pressed  him  strongly  about 
BnaaU-pox  patients,  again  repeating  the  interdiction. 
l^Ti  answer  he  neither  admitted  nor  denied  that  he  vis- 
ited snch  patients,  but  said  that  if  he  visited  them  he 
"^^ould  change  his  clothes,  and  there  would  be  no  dao- 
^<3r.     After  the  physician  had  been  fittending  the  jia- 
t-ient   for  about  tlireo  weeks  for  typhoid  fever,  and 
^^^licn  he  was  getting  better  and  began  to  recover  from 
t^lxe  fever,  lie  broke  ont  witii  small-pox,  and  some  time 
^f  ter  the  palieut'a  son  broke  out  with  the  same  disease. 
T^lie  patient  also  offered  evidence  to  show  that  the  phy- 
^i<2ian  was  attending  srnall-pox  patients  while  attending 
*aini.    The  court  held  that  this  statement  of  facts  con- 
^titnted  a  good  cause  of  action  against  the  defendant, 
•'^xifitice   Marshall,    who    rendered    the    opinion,    aaid: 
"^   Suppose  a  physician,  knowing  that  he  lias  an  infec- 
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tious  di&case,  coniimics  lo  visit  his  patients  vithout 
apprising  them  of  the  fact,  and  without  proper  pre- 
cautioiiB  oa  Lis  own  part,  and  tJms  communicates  the 
disease  to  one  of  them.  Clearly  the  physician  thus 
acting  would  be  guilty  of  a  breach  of  duty  and  of  hia 
implied  undertaking  to  the  patient,  which,  whether  it, 
be  regarded  in  the  light  of  carelessness  or  oi^Ugcnce 
or  fraud,  would  render  him  liable  for  consequent  dam- 
BgCB,  including  aa  well  the  suffering  and  danger  and 
loss  of  time  as  the  expense  necessarily  occasioned  by 
the  second  disease  thus  produced  by  his  own  wrongful 
act 

"  The  actual  case,  as  presented  by  the  eTiden« 
which  was  offered,  is  even  stronger  for  the  (patient) 
than  that  which  has  been  hypothetically  stated,  inw- 
much  as  it  may  be  inferred  that  the  continuance  of  the 
plaintiff's  emploj-mcnt  in  the  first  disease  was  induced 
by  his  promise  not  to  visit  small-pox  patients  while  be^j 
wae  visiting  the  (patient)/*  ^M 

From  the  very  nature  of  the  physician's  profeaBional 
duties  it  is  necce^ry  for  him  to  pass  from  patients  suf- 
fering from  infectious  or  contagious  diseases  of  tlic 
more  ordinary  and  less  virulent  type  to  those  not  so 
affected.  Modem  science  has,  however,  shown  that  tn- 
tiseptic  preeantions  will  greatly  decrease  the  danger  of 
contagion,  and  if  the  physician  adopts  those  measured 
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opst  calculatetl  to  insure  tiie  safety  of  those  with  whom 
'le  cornea  in  contact  he  will  be  considered  as  cxcrcLsiag 
<lu€  skill  and  care  as  judged  by  tlie  advanced  atage  of 
tlie  medical  science. 

The  second  class  of  cases  in  wliich  the  physician's 
Conduct  has  hcen  questioned  consists  of  those  in  which 
Jie  hna  incorrectly  reported  u  jiatient  to  the  board  of 
health  aa  being  adlict^d  with  a  contagious  diecasc.    In 
this  class  of  cases  it  Bcems  that  the  question  of  liability 
depends  upon  the  good  faith  of  the  physician  in  making 
tlie  report  rather  than  upon  his  skill  and  cure.    In  pass- 
ui  g  upon  a  case  of  this  sort  Justice  Sedgwick, of  the  New 
~^crfc  supreme  court,  said:  "Nor,  as  I  view  the  case, 
can  it  be  maintained  that  the  defendants'  (the  physi- 
■ciana')  omission,  if  there  were  such  an  omission,  to  use 
<^**dirary  skili  as  physicians,  in  coming  to  their  opinions, 
■^v-as  actionable  under  the  facts  in  this  case.    There  was 
^o  improper  or  hurtful   treatment  or  medication  in 
J>virsnance  of  the  opinion.    These  opinions  led  them  to 
*^iakc  an  hoEL'st  rc[iort  to  the  health  board.    The  stat- 
"^ates  had  made  it  their  duty  to  report  eases  of  con- 
"trjgiouB  disease.    The  performance  of  this  duty  was  not 
I>art  of  the  functions  of  a  physician  in  his  relation  to 
a.   palicnt,  but  rnthpr  to  the  public.    My  opinion  is  that 
ir»  order  to  give  the  public  the  protection  due  to  it,  ac- 
cording to  the  intention  of  the  statute,  any  physician 
'tliut  possesses  in  fact  an  opinion  that  a  patient  hag  a 
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contagious  disease  is  bound  to  report  the  case,  whether 
he  has  or  not  used  ordinary  professional  skill  and  knowl- 
edge. A  phyBician  of  skill  in  everything  but  cases  of 
sai»ll-pox,  which  happily  are  not  numerous,  may,  unex- 
pectedly to  himself,  be  called  to  &  caae  which  presents 
to  him  the  appearance  of  emall-pos.  It  may  be  said 
that  he  can  call  in  coimsel.  It  can  not,  however,  be 
paid  that  private  counsel  should  be  called  in  rather  than 
Rueh  as  the  law  has  appointed.  Certainly,  if  he  realljr 
thinks  the  ease  to  be  one  of  BinalS-poij  it  is  his  datj  ta 
communicate  his  opinion  to  the  public  authorities,  who 
furnish  skilled  physicians  peculiarly  competent  to  pass 
upon  the  case.  They  are  the  experts  that  the  law  poinU 
out  for  the  physician.  The  attendance  of  those  espcrU 
upon  a  patient  can  cause  no  injury,  and  therefore  the 
reBponsibility  rests  solely  upon  tho  public  olfieera."  • 

It  is  evident  that  tho  logic  of  this  opinion  will  not 
apply  in  cases  where  the  act  of  the  attending  phyeician 
in  reporting  eases  of  contagiouB  disease  to  the  hoard  of 
health  is  not  a  mere  ministerial  one,  and  where  no  regu- 
lar physician  is  provided  by  law  to  make  tlie  examina- 
tion by  virtue  of  which  the  patient  is  quarantined.  It 
is  therefore  believed  that  where  a  patient  is  quarantiw?*! 
hy  virtue  of  the  examination  of  the  attending  physician 
he  will  be  held  to  exercise  ordinary  skill  and  diligcDoe 
in  conducting  that  examination. 

•  Brown  n  Purd.»,  8  N.  Y.  a  » ,  148,  M  H.  T.  Super.  OL.  109. 
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A  case  of  liability  arising  from  the  conduct  of  a 
Joctor  in  reference  to  a  contagious  disease,  although  not 
cOTtiing  imder  either  of  the  foregoing  classes,  or,  in  fact, 
Rowing  out  of  a  profesaional  relation  between  the  par- 
ties to  thci  suit,  is  reported  in  the  New  York  Supreme 
^oiirt  Repurln.  In  thia  ease  a  physician  directed  the 
plaintiff  to  whitewash  a  house  in  which  there  had  been 
flrHsll-pox  patients.  The  plaintiff  objucted  to  going  into 
t^e  houBC,  bet  was  informed  by  the  doctor  tliat  the  houBe 
Iia-ci  been  thorougiUy  disinfected,  and  that  no  danger 
0^  contagion  existed.  Relying  upon  the  doctor's  atate- 
laeiit,  the  plaiAtiff  performed  the  services  and  in  due 
*>-«Tae  broke  out  with  the  disease.  This  cnse  came  before 
tHe  court  upon  n  question  of  law.  It  was  decicled  that 
*«ie  facts  98  stated  showed  a  cnuse  of  action,  and  that  it 
'''■^s  for  the  jury  to  determine  from  the  evidence  whether 
*He  doctor  had  acted  toward  the  plaintiff  with  due  care 
*1<]  prudence,  and  whether  the  plaintiU  had  acted  rash- 
y  and  inexcusably  in  entering  the  house  under  the  cir- 
*^^TiistMnce!*.* 

Negligence  in  Writing  PrcBcriptiona. — The  physi- 
'^**in  may  become  civilly  liable  in  damages  as  well  for 
^^^'^jury  resulting  from  a  negligently  or  ignorantly  writ- 
*-^Ti  prescription  as  from  any  other  form  of  malpractice, 
-^^ordoes  the  negligence  of  the  druggist  who  compound- 
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ed  the  prescription  without  discovering  the  error  and 
directing'  the  doctor's  attention  to  it  relieve  the  physi- 
cian from  liis  liiiliility.* 

Deceit  and  Misrepresentation. — It  is  a  general  mlo 
of  law  that  a  etateniertt  which  nmounts  to  an  oxpresBiou 
of  opinion,  even  though  errnneoua,  (Iobb  not  fumifiii 
ground  for  action.  Deception,  to  be  actionable,  must 
relati'  to  existing  or  past  facts,  and  not  to  representa- 
tions made  as  to  facts  to  transpire  in  the  future.  The 
reason  nioat  commonly  given  for  this  condition  and  the 
one  npon  which  the  law  is  probably  founded  is  that  one 
to  whom  an  opinion  is  expressed  as  to, a  future  event 
has  no  rifilit  tn  rely  U]Ki]i  it.f  And  so  a  purchaser  may 
not  rely  upon  the  represcniation  of  a  vendor  regarding 
the  quantity  or  value  of  an  article  which  is  open  to  his 
inspection,  but  must  depend  upon  his  own  judgmcnt-J 
And  aim  where  stjitements  were  made  hy  a  real-estate 
agent  to  a  widow  to  induce  her  to  exchange  her  home- 
stead for  other  property — that  she  was  making  a  good 
trade  and  bettering  her  condition,  and  that  she  could 
Bell  enough  of  the  other  property  to  pay  for  a  house— ^^B 
finch  statements  are  considered  mere  expressions  of  ojiin-  " 
ion  and  not  misreproscntations;  for  while  the  person  to 
whom  Buch  representations  are  made  may  rely  upon 


•  Murdorfi  p«.  WflllMT,  4S  m.  Apj).,  890. 
•f  Homer  Kit.  Pnrkinfl,  121  Mnan.,  481. 
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"thom,  he  is  supposed  to  be  equaUy  able  from  his  owa 
**piiiion  to  come  to  as  correct  a  coaclusion.  as  tbe  other 
party,  antl  therelore  can  not  claim  to  be  misled  by  such 
opinion* 

As  the  law  18  alwiiys,  or  nearly  alwaj's,  based  upon 
I'eason,  it  is  natural  to  Gxpcet  to  find  an  exception  to 
this  general  law  in  cases  where  the  reasons  for  its  eiist- 
^Uce  do  not  apply.  Such  an  exception  does  exist  in 
ttiose  eases  where  an  opinion  is  expressed  with  intention 
to  deceive,  and  where  tbe  otlicr  party  has  a  right  to  rely 
■Upon  the  opinion;  and  also  in  cases  where  the  facta  are 
not  equally  loiowii  to  both  parties,  btit  where  the  opin- 
ion is  expressed  by  the  one  party  and  is  founded  upon 
special  skill  or  knowledge  by  which  he  alone  is  able  to 
form  on  opiiiirjii.f 

The  exprcBRion  of  an  opinion  by  a  physician  and  aur- 
S^on  relative  to  the  subject  of  his  profession  comes 
peculiarly  within  the  exception,  and  we  therefore  shall 
Expect  to  see  him  held  reaponaible  for  any  deceit  or 
•"^lisToprcsenlation.  The  case  of  Iledin  vs.  Minneapo- 
lis Molieal  and  Surgical  l]istitiitc  J  is  one  of  sonic  im- 
T*oxtancc  in  which  this  question  was  adjudicated.  In 
"tHis  case  the  plaintiff,  an  illiterate  man,  who  had  been 


•  Broily  w.  Cwlr,  lfl4  HI.,  llfl. 
H  Conlnn  ws.  Rocmsr,  C2  N.  J.  L.,  ^3. 

:]  Hi.'riin  rx.  Ulnncnpolia  Hedical  and  Surgical  Institute,  G3  Mitin, 
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badly  injured  in  an  accidcut,  was  sulTormg  Iroiu  a  frao 
tuxe  at  the  base  of  the  skuU  and  was  physicaUy  a. 
wreck.  He  cousalted  the  defendant.  After  being  exam- 
ined, he  was  positively  assuryd  by  the  Burgeou  that  he 
could  be  cured  by  receiving  treatment  at  that  Institute, 
but  that  he  must  pay  s  fee  of  five  hundred  dollars.  By 
virtue  of  these  representations  the  plaintiff  paid  the 
money  deninnded  and  enbmiLtod  to  the  treatment,  but 
upon  failiug  to  reeuivi!  bunedL  therefrom,  bro^ight  suit 
to  recover  the  money  paid  to  defendant,  baaing  his 
action  upon  the  deceitful  misrepresentation  of  the  de- 
fondnnt's  eurgeon.  Tlie  jury  rendered  a  verdict  of  fire 
hundred  doMars  in  favor  of  plaintiff,  from  which  de- 
fendant appealed,  but  the  supreme  court  affirmed  the 
judgment.  Justice  Collins,  who  gave  the  opinion  oE  tbe 
conrt,  expressed  himself  upon  the  law  applicable  to  tbe 
case  as  follows:  "Considering  the  circumstaneoa  and 
relationa  of  the  parties,  there  was  sometliiug  more  in 
the  defendant's  staluments  than  the  mere  expression  of 
his  opinion  upon  a.  matter  of  conjecture  and  unoer- 
tainty.  It  amounted  to  a  representation  that  the  plaia- 
tiS'fi  physical  condition  wan  such  aa  to  insure  a  com- 
plete recovery.  The  doctor,  especially  trained  in  tbf 
art  of  healing,  having  superior  learning  and  knowledge, 
assured  plaintiff  that  he  could  be  restored  to  health. 
That  Ihe  plaintiff  bclievfid  him  is  easily  imagined,  for 
a  much  gtronger  and  more  learned  man  would  have 
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readily  believnd  the  same  thing.  The  doctor  with  his 
Ekill  and  ability  should  be  able  to  approximate  to  the 
truth  when  giving  hie  opiuion  &s  to  what  caa  be  dono 
with  injuriesof  one  year's  standing.and  heshouM  always 
be  able  te  speak  with  certainty  before  he  undertakes  to 
assert  positively  that  a  cure  can  be  effected.  If  he  can 
not  apeak  with  certainty,  let  him  express  a  doubt.  If 
he  Bpeaks  without  any  knowledge  of  the  truth  or  falsity 
of  a  statement  that  he  can  cure,  and  docs  not  believe 
the  statement  true,  or  if  he  has  no  knowledge  of  the 
truth  or  falsify  of  auch  a  stateuient,  but  representa 
it  us  true  of  hia  own  knowledge,  it  is  to  be  inferred 
that  he  intends  to  deceive.  The  deception  being  de- 
signed in  either  east',  aud  injury  liaviug  followad 
from  reliance  upon  the  Etatementa,  on  actioa  for  deceit 
will  lie." 

Contributory  Negligence. — In  Chapter  III  of  this 
work  it  hfi:<  been  olwrrviMl  thnt  it  is  the  duty  of  the 
patient  to  follow  all  reasonable  directions  and  instnic- 
tions  given  him  by  his  phyBician,  and  that  while  a 
brcnnh  of  this  duty,  resulting  aa  it  does  principally 
in  the  injury  of  the  patient,  will  not  give  rise  to  an  ac- 
tion in  favor  of  the  physician,  yet  it  is  a  fact  wlUch  the 
physician  may  plead  as  a  defense  to  an  action  com- 
menced against  him  by  the  patient  for  neg;Iipent  or 
nnskillful  treatment  in  the  particular  case.  This  fail- 
ure of  the  patient  to  follow  the  instructions  of  the  physi- 
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cian  and  conduct  himself  in  a  manner  anggcsted 
ordinary  cauliun  und  prutkiice  is  known  in  tlie  la^n' 
contributory  uegligcnca. 

The  instructions  of  the  phyBician,  in  order  to        ^ 
binding  upon  th«  patient,  must  be  euub  reasonable  m-  ^li 
proper  instructions  as  a  physician  of  ordinary  ster  ill 
would  give;  if,  however,  they  impose  onnocfissary  b«-J^- 
rtens  or  suffering  upon  hiiti,  he  will  be  legally  juatifi- 
in  t3iriri'j,'iir(linf^'  tlieni.     In  tht(  cnfio  of  MoCancllesa     "*' 
MeWha,*  the  patient  was  suffering  from  a  comminut* 
oblique  fracture  of  both  tibia  and  fibula.    The  defei 
ant  attempted  to  effect  exteoBion  and  copnter-extejg  J-  *^°^     , 
by  binding  gpUnta  on  the  fore  and  back  part  of  the  1  ^^^| 
reaching  from  the  ankle  to  the  Icnee.    These  spli*^"-"* 
were  bound  on  in  such  a  way  as  to  impede  circnlati*'^''' 
and  to  irritate  the  parts  and  cause  them  to  be  eon^-*- 
erably  swollen,  thereby  causing  ranch  pttin.    The  '^^ 
tient,  unable  to  stand  the  pain,  loosened  the  bandaj^ 
This  act,  the  defendant  claimed,  contributed  to  "*- 
injury,  and  should  therefore  be  a  defense  iv  the  acti'^^ 
hut  the  court  thought  not.     Justice  Lewis  said:  * 
patient  ia  bound  to  submit,  to  such  treatment  tm  his  tim^- 
geon  prescribes,  provided  the  treatment  be  such  a»- 
Burgeon  of  ordinary  skill  would  adopt  or  sanction.    It- 
if  it  be  painful,  injurious,  and  unaUillful,  he  is  i»- 


*  Metlun4l«w  vt.  MoWhu,  22  Pn.  St.,  »1. 
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bound  to  peril  hia  health,  and  perhaps  his  life,  by  sub- 
mission  to  it.  It  follows  tKat  before  the  surgeon  ean 
shift  the  responsibility  from  himself  to  the  patient,  oa 
the  ground  that  the  latter  did  not  submit  to  the 
coursn  rfteommcndt!*!,  it  must  bn  ehowii  that  this 
prescriptions  were  proper,  and  adapted  to  the  end  in 
view." 

If,  however,  the  instructiona  given  the  patient  were 
proper  and  adapted  to  the  end  in  view,  although  the 
physician's  treatment  of  the  case  may  have  been  im- 
proper, and  the  patient  fails  to  follow  the  instrnctiona 
and  injury  ensues,  what  effect  will  such  failure  have 
upon  his  right  to  recover  from  the  physician  for  the 
injury  sustained  "'*  A  casual  examination  of  the  eases  in 
which  this  question  ia  treated  leads  cue  to  believe  that 
there  is  eonsiderable  conflict  of  authority,  but  a  more 
critical  serutiny  shows  that  the  conflict  is  only  appar* 
ent,  and  that  it  results  from  a  confusion  of  the  two 
classes  into  which  acts  of  this  sort  as  a  defense  are  di- 
vi^3ed. 

The  tme  doetrine,  in  general  terms,  sccma  to  be 
that  the  physician  having  been  guilty  of  negligence  in 
the  treatment  of  the  case,  the  contributory  negligence 
of  the  patient,  when  contemporaneous  with  the  physi- 
cian's negligence,  or  when  uniting  or  cooperating  with 
it  in  such  a  way  as  to  conduce  to  the  deleterious  result 
of  the  physician's  treatment,  may  be  pleaded  as  a  com- 
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plete  defense  to  an  action  againtt  fliu^p%8ician.    X 
if  the  coDtributoi-y  iieg-Ug«Doe  i*  sttbft&qnent  in  point 
time  to  the  ncgHgcnoo  of  the  physician,  or  if  the  cff  t^^^" 
of  the  pbyfiician's  negligence  and  that  of  the  pati<3 
can  be  separated  in  such  a  way  as  to  show  diatinctiv 
the  deleterious  result  of  each,  then  the  patient's  ne^ 
gcnce  wilt  be  leceived  as  u  dt^fuuse  only  in  the  way 
mitigatloa  of  damages.*     The  case  of  Du  Bois 
Decker  f  affords  an  excellent  illustration  of  the  app* 
cation  of  the  second  rule.    The  pntiont  had  through  t 
improper  troatment  of  the  physician  Ijenn  siubjected 
two  amputatioHB.  The  physician  set  up  as  a  defense  th 
after  the  second  amputation  the  patient  failed  to  kcc^ 
the  limb  in  the  position  in  which  it  waa  placed  and  %-  ^"^ 
which  he  was  inslrueted  to  keep  it,  and  thereby  prc^      ^ 
duced  bleeding  which  to  some  extent  impeded  the  hea^  ' 
ing;  also  that  he  refused  to  take  the  doctor's  prescrif^ 
tions  about  this  time;  and,  further,  that  he  loft  thi 
hoepita]  before  he  should  have  done  so,  which  may  nlscT^ 
have  aggravated  the  injury.    This,  the  court  held,  wa^ 
all  proper  evidence  to  be  considered  by  the  jury  for  th» 
purpose  of  mitigating  damages,  but  that  it  would  uofc 
relieve  the  physician  from  the  cnneeqnences  of  previous 
neglect  or  unskillful  treatment. 

*  LawsoD  V*.  Ccptiawny,  3^  W.  Vs.,  IBll.  .Tonee  »».  AagieU, 
S?e.  Bc-L-ltor  tin.  J&Diii)<ki,  21  Abb.  N.  C,  4.a.  Svvidtt  tw. 
43  lD<i.i  X43.     GciiielmiiiL  vs.  Sci^t,  2fi  Oliiu  8l.,  S6. 

f  bu  BoJa  vs.  Decker,  i:tu  N.  Y.,  SSA. 
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In  tht'  caee  of  .SainJore'mi  vs.  Hdllniid,*  tlii!  pationt, 

*    little  girl  of  six  years,  had  fractured  her  arm  at  a 

^Qint  about  two  inches  above  the  elbow.    The  physician, 

■***  reducing  the  fracture,  first  extended  the  arm  its  full 

•■^iTgth  in  a  straight  line,  and  in  that  position  bandaged 

*t:   from  fingers  to  Bhouldcr.     He  then  put  on  splints 

*»^m  the  shoulder  to  the  elbow,  and  then  iorrad  the  arm 

**ato  a  right  angle  so  aa  to  swing  if,  thereby  pressing  the 

^Ibow  ends  of  the  splinta  into  the  forearm,  causing  the 

*iliild  to  ficream  with  pain,  and  stopping  the  circiila- 

"tion  of  the  lower  arm,  which  caused  gangrene.    Perma- 

*Xeiit  injuriea  ensued  for  which  suit  was  brought.    Evi- 

O^ence  was  shown  by  the  defendant  of  careless  treatmont 

of  the  patient  by  her  parents  and  others  which  contrib- 

Xated  to  the  injury.     In  regard  to  the  effect  of  tbis  evi- 

clcnce  Jnatiee  Gill  said:  "If  the  defendant  eurelesBly 

0.iid  nnskillfuUy  set,  biirdaged,  and  dressed  the  plain- 

^:.iff's  arm,  and  she  was  injured  thereby,  then  the  action' 

xvill  not  be  defeated  by  showing  that  subsequently  her 

jDarents  added  to  the  cxtont  of  such  injuries  by  their 

<»areles6ne98  and  negligence  in  nursing.    This  showing 

■*vould  not  defeat  plaintiff's  case,  but  merely  go  to  tniti- 

gate  the  damages  as  against  the  defendant." 

On  the  other  hand,  the  case  of  Young  vs.  Mnsnn  f 
illustrates  the  rule  that  where  the  negligence  of  the 

*  8at[iil4-r»nn  m.  IMIiinil.  3»  Mo.  A\,p.,  S3.1. 

f  Tuutig  li.  ilnmm,  H  Iitd.  A|ip.,  2G1,  »fi  N.  K.  R«p.,  021. 
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patient  is  either  contcniporanoous  with  that  of  the  phy- 
Bician  or  contributes  to  the  deleterious  results  of  the  ■ 
original  imsklilful  treatment  of  the  physician  in  ancU  a 
way  that  the  result  of  the  doctors  negligence  and  that 
of  Llie  patient  can  not  be  diBtinguiwhod,  then,  the 
contributory  negligence  h  a  complete  defense  to  tha, 
action. 

The  patient  had  fractiired  the  rndius  of  her  left 
foieariu.  near  the  wrist,  dislucrutud  laterally  both  bones 
at  ilie.  cIIkjw,  and  fractured  the  iuiior  condyle  of  the 
homcros. 

The  evidence  showed  that  with  one  exception  the 
phyeieian  drefincd   and   treated   the   patient's  injuries 
in  a  manner  approved  and  follnwfd  by  the  most  skilled  ^ 
Burgeons  in  that  vicinity,  and  which  is  approved  hy  tho^ 
standard  authors  and  text  writers  upon  the  snbjcct  of 
surgery.    The  exception  is  that  the  evidence  did  not 
conclusively  show  that  he  ust-d  proper  skill  and  care 
in  reducing  the  fracture  near  the  wrist  joint.    TIte  evi- 
dence also  showed  that  the  patient,  contrary  to  instruo-! 
tions,  removed  her  arm  from  the  sling  nuniRrons  times, 
placing  it  in  different  positions  while  out  of  the  sling, 
and  that  the  eifcct  of  removing  the  arm  from  the  sling  J 
was  to  aggravate  the  inflammation  and  swelling,  whichV 
had  a  tendency  to  produce  the  stiff  and  useless  eondi 
tion  of  the  anti  for  which  suit  was  brought.    The  evi' 
dcnce  also  showed  that  the  proper  treatment  of  the  arm 
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for  the  stiffness  of  the  elbow,  wrist,  and  finger  joints 
was  passive  motion;  that  the  phyaician  endeavored  to 
apply  this  treatment  at  the  proper  time  but  was  pre- 
vented from  so  doing  by  the  patient. 

The  court  was  of  the  opinion  that  the  negligence 
of  the  phyaician  alone  was  not  the  cause  of  the  injuries 
Bustained,  but  that  that  of  the  patient  entered  into  the 
general  result  in  euch  a  way  as  to  make  the  result  of 
each  indistinguishable;  therefore  the  uugligenco  of  the 
patient  was  a  compIutL;  defunsc  to  the  action  against  the 
phyfiician.  Justice  Davis,  in  rendering  the  opinion  of 
the  court,  said :  "  For  instance,  suppose  a  man  fractiires 
the  bones  in  his  leg  below  the  knee,  and  calls  a  sur- 
geon to  treat  the  injuriea,  and  the  surgeon  negligently 
fails  to  reduce  one  of  the  fractures,  but  in  all  otiier 
respects  gives  proper  treatment,  and  the  patient,  in  dis- 
obedience to  the  directions  of  the  surgeon,  negligently 
removes  the  bandages  u&cd  as  a  part  of  the  proper 
treatment  by  the  surgeon,  or  is  otherwise  guilty  of  con- 
tributory negligence,  and  such  combined  negligence  of 
the  surgeon  and  patient  unite  in  producing  a  shortness 
and  stiffness  of  the  leg,  for  which  injuries  an  action 
is  brought  against  the  surgeon — can  the  patient  recover? 
The  patient  is  certainly  not  responsible  in  such  a  ease 
for  the  original  negligence  of  the  surgeon  in  failing  to 
properly  rednce  the  fracture,  but  this  neghgence  of  the 
surgeon  unites  with  the  subsequent  contributory  negU- 
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gence  of  the  patient  in  causing  the  shortness  and  stiff- 
ness of  the  leg."  This  heing  the  case,  a  cause  of  actioD 
does  not  oxiat  against  the  physician. 

An  instructive  ease  cornea  to  us  from  a  Massachu- 
SBttfl  report  of  some  years  ago.  The  pJaintiiT  cuoi- 
plained  that  througli  tho  negligence  of  the  ph^'sicias 
he  became  afHicted  with  a  bedsore,  from  which  by  rea- 
son of  negligent  treatTnent  he  suffered  damages.  The 
evidence  tended  to  show  that  the  injury  complained  of 
was  not  A.  bedsore,  hut  was  canscd  by  the  patient's  at- 
tendants carelessly  dropping  him  on  the  bed  rail.  There 
woH  evidence,  however,  wliich  showed  that  the  physician 
did  not  give  the  injury  proper  treEitment  and  that  it 
was  thereby  greatly  aggravated.  The  inst.ruction  given 
to  the  jury  by  the  conrt  learnedly  and  clearly  presents 
all  of  the  law  of  contributory  negligence  relative  to  tlic 
ease,  and  is  therefore  quoted  at  length:  "The  burden 
of  proof  is  on  tho  plaintiff  to  show  that  all  the  injury 
for  which  he  seeks  damages  proceeds  solely  from  the 
want  of  ordinary  skill  and  care  on  the  part  of  the  de- 
fendant. If  it  be  impossible  to  separate  the  injury  oc- 
casioned by  the  neglect  of  the  plaintiff  himself  from 
that  occasioned  from  the  neglect  of  the  defendant,  tho 
plaintiff  con  not  recover.  If,  however,  they  can  be  sepa- 
rated, for  such  injury  as  the  plaintiiT  may  show  thus 
proceeded  from  the  want  of  ordinary  skill  or  ordinary 
care  of  the  defendant  he  may  recover.    In  the  present 
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case  the  plaintiff  claims  daraagea  oi  the  defendant  for 
want  of  ordi:nary  care  and  ordinary  skill  in  the  treat- 
ment of  him,  by  the  defendant,  by  ■which,  aa  he  Bays, 
6rst  a  bedsore  was  caused,  and  second,  after  the  bedsore 
was  caused,  it  waa  improperly  treated  and  neglected. 
If  the  plaintiiT  should  fail  to  natisfy  you  that  the  sore 
was  caused  by  neglect  of  the  defendant,  for  this  damage 
he  could  notjof  course.recover.but  he  might  still  recover 
for  the  injury  oecLiBioned  to  hira  solely  by  the  subee- 
queut  neglect  of  tlit  dufviidant  iu  not  takiug  proper  care 
of  it  (should  he  prove  such  neglect),  even  if  the  sore 
was  occasioned  by  the  plaintiff's  own  carelessness.  If, 
however,  in  the  case  last  supposed,  the  injury  has 
resulted  to  the  plaintiff  not  solely  from  neglect  in  the 
subsequent  treatment  of  it  by  the  defendant,  but  also 
from  his  own  subsequent  neglect,  and  the  jury  are  not 
satisfied  but  that  both  eauaes  have  combined  to  produce 
the  subsequent  injury,  the  plaintiff  can  not  recover  for 
it.  While,  on  the  one  hand,  the  defendant  would  not 
be  released  from  his  duty  to  exercise  ordinary  care  and 
ordinary  skill  in  his  subsequent  treatment  of  a  disease 
because  at  a  previous  stage  of  it  the  plaintiff  had  him- 
self hoon  negligent,  and  had  thus  contributed  to  the 
condition  in  which  he  was,  on  the  other  hand  it  would 
be  for  the  plaintiff  to  show,  if  he  seeks  damagoa  for 
want  of  ordinary  care  and  ordinary  skill  on  the  part  of 
the  defendant  in  his  suhi;(equent  trentment,  that  it  ^ro- 
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ceeded  solely  from  this,  and  not  from  any  subsequent 
neglect  of  his  own.'*  • 

The  defense  of  contributory  negligence  is  one  which 
may  be  made  in  many  cases ;  it  is  therefore  thought  that 
the  importance  of  the  subject  will  justify  the  particu- 
larity with  which  it  has  been  treated. 

Snrrival  of  Action. — At  common  law  a  cause  of  ac- 
tion arising  from  an  injury  to  the  person  caused  by  want 
of  skill  or  negligence  of  a  physician  and  surgeon  did  not 
survive  the  death  of  either  physician  or  patient-f  The 
law  in  this  respect  has,  however,  been  greatly  altered 
in  many  of  the  States  by  statutes  expressly  providing 
for  its  survival,  so  that  in  case  of  death  of  either  party 
suit  may  now  be  brought,  or,  if  previously  commenced, 
may  be  continued  by  or  against  the  personal  representa- 
tive of  the  deceased. 

To  whom  liable. — To  whom  the  physician  becomes 
Uable  by  reason  of  negligence  or  malpractice  is  often  a 
question  that  would  confuse  one  not  understanding  the 
fiction  of  the  common  law  upon  which  these  rights  are 
often  based. 

At  common  law  the  family  formed  a  legal  unit, 
which  was  represented  by  the  husband  and  father.  An 
injury  to  his  person  was  one  which  created  a  cause  of 


*  Hibbard  vg.  Thompson,  109  Mbbs.,  288. 
t  Wolf  V8.  Wall,  40  Ohig  St.,  111. 
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action  in  his  fAvor  alone  and  upon  wliicL  he  alone  muat 

^^^;  but  should  the  injury  be  done  to  the  wife,  a  double 

csuga  of  action  arose — one  in  favor  of  the  husband  for 

tia-niagea  for  the  loss  of  her  serricea  and  society  during 

'^e  time  ahe  waa  suffering  from  the  injury,  also  for 

^e  cost  of  nursing  and  caring  for  her  while  ill.     Tho 

other  cause  of  action  arose  in  favor  of  the  wife  for  tho 

'Qjury  inflicted  upon  her,  in  which  the  measure  of  dam- 

■Sea  was  an  amount  adequate  to  corapeasate  her  for 

'^«  inconvenience  and  sufferijit;  caused  thereby.    In 

^**^ia  cause  suit  must  be  brought  by  the  husband  and  wife 

Jointly.    In  ease  of  injury  to  the  child,  the  rule  is  near- 

■tV'     the  same.     A  cause  o£  action  arises  in  favor  of  tho 

*^thDP  for  the  loss  of  the  child's  gervices  and  for  the 

"^^^Bt  of  curing  and  caring  for  him.     A  Boparate  causa 

'^  ^^  action  nriaea  in  favor  of  tho  child  for  the  personal 

'^"^jury  which  he  has  sustained  and  for  the  suffering  to 

^*^1ich  he  haa  been,  thereby  subjected,  and  for  any  per- 

*^*anent  injury  reaching  beyond  his  minority ;  upon  this 

^*^use  of  action  suit  is  bronght  for  the  infant  by  his 

^^"Tiardian,  or  by  a  third  person,  who  is  s.tyled  the  next 

~^'' friend  or  prochein  ami.    The  father,  if  living,  usually 

^^^oee,  and  by  natural  right  may,  appear  for  the  infant 

^^j  next  friend. 

In  cases  where  the  cause  of  action  Ja  made  to  Burviva 
"^he  injured  party  by  statute,  the  statute  usually  pro- 
"X^idcs  by  whom  the  suit  shall  be  brought  and  prosecuted, 
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and  in  all  suob  cases  its  prorisions  most  be  strictly  fol<  ■ 
lowed. 

Iiialiility  for  Act  of  Partner. — As  a  general  rule  oE 
law,  each  partner  in  a  copartiiursbip  is  buuuil  by  tlie  act^ 
of  Ills  coparLuera  performeil;  in  the  Bcopu  of  the  part- 
neruhip  hiittineBs. 

Tbia  law  has  be&n  held  to  apply  where  a  patient 
employed  a  firm  of  physicians  to  treat  a  broken  leg. 
Botli  members  of  the  firm  attended  him.  The  treatment 
of  the  one  was  skillful  and  proper,  but  the  treatment 
of  the  other  was  negligent  and  nnskiUful.  Suit  was  | 
commenced  ajjaiiist  both,  and  the  court  held  them  to  be 
equally  amenable.* 

Effect  of  Jadgment  against  Patient  for  Pee  upon 
Bnit  by  him  for  Malpractice. — Although  the  effect  of  a 
jadgment  obtained  by  a  physician  against  a  patient  for 
his  fee  in  a  given  case  upon  a  cause  of  action  for  mal- 
practice in  that  pftrticiilar  caw*  has  already  been  treat- 
edjf  it  is  thoTijirht  advisable  to  refer  to  the  subject  again 
at  this  point. 

Should  a  ph,y8ician  bo^in  a  suit,  say  before  a  jnstice 
of  the  peace,  to  recover  the  value  of  his  Bcrvices  In  n 
piven  case,  and  the  defendant  appears  and  defends  npon 
the  grounds  that  the  services  weru  valueless  and  that 
he  sustained  injury  from  the  phj-sician's  negligence. 


*  Wlittnkfr  .■».  Collins,  34  MInii.,  299. 
f  Svc  page  SSO. 


I 


CIVIL  MALl'UAtTBCE. 


S50 


^C-,  and  a  ja6gment  is  rendered  in  favor  of  the  physi- 

Piaii,  lliig  judgment,  if  unrepealed,  stands  as  &  complete 

"djiidication  of  the  patient's  cause  of  action  for  dam- 

*i5<M,  and  will  prevent  him  from  subsequently  bringing 

suit  against  the  physician  in  another  or  higher  court  to 

Recover  damages.     But  supposing  the  patient  does  not 

*ppear,  but  suiferB  judgment  to  be  entered  against  him 

J*y  default,  or  supposing  he  appears  and  defends  upon 

othec  grounds  than  those  of  the  physician's  negligence 

*!*    incompetence;  what,  then,  is  the  effect  of  a  judg- 

'^icnt  for  the  physician  ?    This  13  a  question  upon  which 

'•^e  courts  of  different  States  differ.    Those  of  Indiana, 

''-*^^wa,  Ohio,  and  Wiscunain*  lioldi  that  such  a  judgment 

^*^i  W  not  prevent  the  patient  from  afterward  euing  the 

P*tiygician  to  recover  damages  austaiued  by  reaaon  of 

*  *  *  negligence  or  incompetency.     Upon  the  ether  hand, 

*^«^e  eourtB  of  New  York,  New  Jersey.t  and  West  Vir- 

S^^-iiia  X  hold  that  a  judgment  in  behalf  of  the  physician 

•  (Soble  w.  Dillon,  8fl  led,  857;  Sykw  la  BoniKtr,  1  Cin.  Rep.,  464; 
r^^?»4*4(iie  »s.  BjerB,  5a  Win ,,  650;  Whitescll  w,  Hill,  101  la,,  629,  IW 
■^  -  W.  Rep.,  RB4. 

^^^       f  GaiBPOT.  Prefltorv.  41  N.T.,113;  Bldr  w,  Bartlelt,  75  N.  Y.,  lOO; 
^~*  KiJiham  u*.  Bowur,  77  Id.,  ftt;  EW  m.  Wilbur,  -tS  N.  J.  L,  aSB. 

t  In  West  Virgimn.  the  mxiH  goes  only  bo  fur  ti5  to  bnlni  that  liie 

■*  *  « ii(!iiient  .ililuiiiHd  l>_v  tlip  plijsicia!]  for  tlip  uraouiit  of  liig  fc*s  is  n  Iwir 

^"*^iin  action  hyibe  patient  formalpniclicein  thatcuEe,  wliprethe  putfctit 

JiipTOred  RenenUIy  in  the  suit  Inatitiit^  h_v  tlie  phTjticitto.    Hod  the 

^  **ilj;iii4;iil  tiT  tht  phyfitcinn  been  nhtuinrd  by  default,  or  Imd  l!ie  patient 

**ljpBnrt'ti  specially  t*i  pleiid  in  nlintemt'iit  In  llw  uvtion,  tlien  he  wmiUl 
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for  \m  fvo»  in  a  particular  case  is  a  complete  bar 

nn  action  b;  the  patient  for  damages  sustained  by  bim 
from  improper  treatment  of  the  physician  in  that  case, 
whether  in  the  defense  the  cliaracter  of  the  professional 
Bcrviccfi  rendered  is  subject  to  adjudication  or  not 
Nor  is  the  judgment  in  behalf  of  the  physieian  for  hie 
fees  the  leas  elVieaoiouB  because  the  suit  iu  which  it  was 
obtained  was  begim  l>efore  a  justice  of  the  peace  after 
suit  vas  commenced  in  a  higher  court  by  the  patient  to 
recover  damages  against  the  physician  for  negligent 
truntMH-nt  in  ttic  juirtitnilar  tiiHi'.* 

In  those  States  in  which  the  conrte  have  not  passed 
upon  this  question  it  must  be  considered  on  open  one.  | 

Of  Proving  Malpractice. — In  a  former  chapter  of 
this  work  it  has  boen  stiittd  that  the  implied  contract  of 
the  physician  is  not  that  he  will  cure  or  even  benefit  his 
patients,  but  simply  that  he  will  uae  ordinary  skill  and 
diligence  in  that  behalf;  and  the  preceding  pages  of 
this  chapter  have  shown  that  the  physician's  liability  to 
n  patient  can  not  he  prcdicflted  npcm  the  mere  failure 
of  hia  skill  to  beneiit  the  patient,  or  apon  the  mere  fact 
that  the  patient  has  become  worse  under  hia  treatmCTit, 
but  that  such  liability  must  be  founded  upon  incom- 
petency, unskillfiilneBS,  or  negligence  shown  in  the 


Tifll  b«  pr(>cliidcd  Ihcirch)'  hfon  mntnt«ini»g  ut  nrt.ion  of  mnlpnicUoe 
a^inst  the  phjaiclnn.     r^wwrn  *«.  Conway,  37  W.  Va.,  IM, 
•  ikiliiigi-i  I'*.  CiniRin-,  81  Bn>Hi.,  bM. 
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treatment  of  the  parLieiUar  case,  from  which  unprofes- 
sional treatment  injury  has  resulted.*  It  therefore  fol- 
lows that,  in  an  action  brought  to  recover  damages  le- 
siilting  from  malpractice,  proof  of  the  mere  fact  that 
a  fractured  leg  is  shorter  after  healing  does  not  amount 
to  prima  facie  evidence  of  want  of  bIuU  or  care  in  the 
surgeon  who  attended  the  same.f 

Justice  Lyon,  of  the  Wisconsin  Buprenie  court,  in 
commenting  upon  the  danger  uf  receiving  conditions  as 
evidence  of  improper  treatment,  said :  "  The  sad 
thought,  '  it  might  have  been,'  forces  itself  upon  all 
in  hours  of  sorrow  and  gloom;  but,  unless  the  thought 
is  verified  hy  substantive  and  reasonably  conclusive 
proof,  it  furnishes  no  safe  baisiB  of  judicial  judgment. 

"It  18  a  frequent  occurrence  that  patients  change 
their  physicians;  also,  that  the  Becond  physician  called 
disapproves  the  treatment  of  his  predeeessor,  and 
changes  it,  perhaps  properly,  and  the  patient  dies.  In 
Buch  a  case,  if  it  ahould  appear  that  the  practice  of  the 
physician  first  cailed  was  incorrect,  there  is  always 
room  to  conjecture  that  had  the  patient  been  properly 
treated  in  the  first  instance  he  would  not  have  died. 
And  yet,  if  a  verdict  based  upon  mere  conjecture  could 
be  sustained,  holding  the  physician  first  employed  guilty 
of  causing  the  death  of  the  patient,  the  practice  of  med- 

•  Wurdtiimni]  vs.  BarnM,  92  Wis.,  20«. 
I  Pltcut  v».  Haghflu,  10  lowa^  ftit. 
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iciiie  and  snrgery  would  be  most  perilons  callings.  T 
law  doca  not  subject  the  membcra  of  those  or  any  oti: 
jimfceaionH  li>  any  aueh  pertL"  * 

Aud  eo,  where  an  oculist  operated  upon  a  girl 
seven  years,  who  hud  been  cross-eyed  for  some  years,  I 
the  purpose  of  straightening  her  eye,  aud  the  evide 
filiowGd  that  ho  performed  the  operation  in  the  us 
and  approved  manner,  and  bandaged  the  child's  e}^^^ 
find  gave  directions  for  her  fntore  treatment,  otl»-*^f 
evidence  will  be  required  upon  which  to  base  a  verd^*- ** 
against  the  oculist  than  that  the  child  lost  the  sight      * 
the  eye  after  the  operation.    To  justify  such  a  verd^"— ** 
there  must  be  evidence  showing  a  want  of  the  rcq." 
»itc  skill,  knowledge,  or  care  on  the  part  of  the  ocnl 
Tlie  court,  on  review  of  thin  caee,  said :  "  Wc  feel  c 
tain  that  a  verdict  in  favor  of  the  plaiutilT  was  not  < 
thorizcd  by  the  evidence,  and  wc  believe  that  Bympa*"-^^  ' 
for  the  plaintiff  unduly  influenced  the  jury  in  rend 
ing  gneh  n  verdict,"  f 

In  the  rnse  nt'  Rima  w.  Pnrkcr.J  the  plainiifT.  ft? 
ing  certain  pains,  went  to  the  defendant,  who  exaniir*  ^^ 
him  and  told  him  that  he  was  ruptured,  and  theren]»  ^-^^^^^ 
applii?c!  a  trnsa.  After  the  truss  was  put  on  the  plai 
tiff  suffered  great  pain  and  went  back  several  times,  \w 


ct 


I- 


•  (JoTM  iw.  <Jraff,  77  Wift.,  17-1,  4B  N.  W.  Rep.,  48. 
f  Vp-finc-}  m.  SiHtliillng,  m  Ue,  111,  :^&  Al.1.  ttep.,  1027. 
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was  told  that  the  pressure  of  the  trnsa  was  necessary. 
The  evidence  showed  tliat  tlif:!  [ilamtiff  was  a  floshy 
man,  tliat  at  the  time  he  first  applied  to  the  defendant 
there  was  a  slight  swelling;  or  protuberance  at  th^  point 
where  he  located  the  patiij  and  that  the  dcleodaut  ad- 
justed the  bulb  of  the  truss  over  this.  When  the  truss 
was  taken  off  at  the  end  of  two  weeks  this  swelling  had 
increased  and  developed  into  an  abscess.  The  physicinu 
who  attended  the  plaintiff  for  the  abscess  was  unable  to 
Bay  whether  there  was  an  incipient  abscess  at  the  time 
the  truss  was  first  adjusted  or  whether  the  abscess  was 
produced  by  the  trusa. 

The  fair  conclusion  from  the  evidence  given  by  the 
experts  was  that  there  was  no  rupture  on  the  plaintill. 
It  was  also  shown  that  it  is  very  diiHcult  in  certain 
cages  to  tell  with  certainty  whether  there  is  in  fact  a 
hernia  or  not,  particularly  in  the  case  of  fleshy  persona. 

There  was  also  evidence  that  tended  slightly  to  show 
that  the  abscess  was  caused  by  the  pressure  of  the  truss, 
but  there  was  no  evidence  that  the  defendant  was  negli- 
gent or  unskillful  in  his  ditifjnosis  or  in  fitting  the 
truss. 

Tliis  evidence  was  held  to  he  ineuflicient  to  warrant 
a  verdict  for  the  plaintiff.  The  court  said:  "Proof 
that  he  was  mistaken  as  to  the  existence  of  a  mpturc, 
or  that  the  abscess  was  caused  by  the  pressure  of  the 
truss,  was  not  enough  to  entitle  plaintiff  to  a  verdict. 


I 
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"  Proof  of  a  bad  result  or  of  a  misiiap  Is  of  itaeli  no 
evidence  of  negligence  or  lack  of  skill.  The  defendant  fl 
is  qualllied  to  practise  raediciue  aad  surgery,  and  the 
eTidciice  of  the  experts  in  liia  profession  ahow  him  com- 
petent and  ekillfu].  Before  a  recovery  could  be  had 
against  him  it  muBt  be  shown  that  his  treatment  was  im- 
proper or  negligent,  not  merely  that  he  was  mistaken 
or  that  his  treatment  resulted  iajuriously  to  the  plain- 
tiff. A  physician  or  surgeon,  or  one  who  holds  himself 
out  as  Bucb,  is  only  bound  to  exercise  ordinary  skill  and 
caro  in  the  treatment  of  a  given  case,  and  in  order  to 
hold  him  liable  it  must  be  shown  that  he  failed  to  exer* 
ciae  such  skill  and  care. 

"  The  jury  can  not  draw  the  conclusion  of  unskiUful- 
ncBB  from  proof  of  what  the  result  of  the  treatment 
was,  but  that  the  treatment  was  improper  must  be 
shown  by  evidence."  M 

From  this  and  the  prcwding  cases  it  may  properly  ^ 
be  inferred  that  the  burden  of  proof  is  always  upon  tb« 
party  attempting  to  show  that  the  physician  has  been 
guilty  of  lack  of  skill  or  of  want  of  caro.  This  has  been 
held  to  be  tho  law  in  a  number  of  cases,*  whether  thi! 
question  arises  in  a  suit  against  the  doctor  for  malprae- 
tiee,  or  whether  the  issue  is  raised  in  a  suit  begun  by 


*  CtiaM  vs.  Nclaau,  &Q  Ul  App.,  93 ;  Bobmww  an.  Cunpboll,  it  Ui 
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the  doctor  against  hia  patient  for  the  iGcovery  of  fees, 
f»nd  incompetence  and  negligence  are  pleaded  by  the  de- 
fendant as  a  defenBe  to  the  action. 

The  general  rule  ref^wrding  the  burden  of  proof  is 
Very  well  etated  by  Justice  Mayhara  as  follows:  "The 
burden  of  estabUBhing  alBnnatively  eitlier  want  of  ordi- 
nary skill,  or  a  failure  to  use  his  best  skill,  or  some  neg- 
ligence in  the  care  or  attention  of  the  plaintiff's  case, 
which  resulted  to  her  injury,  nmst  be  met  before  she 
can  recover.*'*  • 

And  90  in  a  case  where  the  patients  bad  sustained  a 
I*ott'a  fracture  and  the  pbyaician,  bo  the  evidence 
seemed  to  indicate,  diagnosticated  and  treated  it  as  a 
ffacture  of  both  bones  at  a  point  abont  five  Indies  above 
"tlie  ankle,  the  court  held  there  wae  no  evidence  upon 
"^vhich  to  sustain  a  verdict  of  damages  for  permanent  in- 
Jtiry  by  etiffening  of  the  ankle  joint.  In  this  case  an 
<*atpert  witness  introduced  by  the  plaintiff  stated,  on 
Cfoas-exaniination,  that  he  recognized  the  fact  as  an  ex- 
Pert  witness  that  a  Pott's  fracture  will  probably  leave 
"tlie  joint  in  a  permanently  inferior  condition,  even  when 
the  very  best  eurgical  skill  is  employed,  and  is  employed 
'^t  tile  most  opportune  time,  and  under  the  best  circum- 
stances. In  answer  to  the  question,  "  Yoti  are  not  pre- 
pared to  eay  to  the  jury  that  the  present  condition  that 


•  Winner  m.  Lathrop,  67  Iliift,  611, 
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the  plamtif!  prosonte  i&  due  ta  tlie  fact  oE  what  he  I 
&aja  ia  regard  to  the  treatment  he  received  at  the 

hands  of  Br. ?  "  the  expert  rejiUed,  "I  tare  not 

sairl  it." 

The  court  said :  "  It  seems  to  vs,  therefore,  that  thai 
case  is  absolutely  barren  of  any  evidence  from  which  it ! 
may  he  inferred  that  the  permanent  injury  which  the  i 
plaintiff  would  Buffer  had  comt!  from  any  neglect  op| 
want  of  sliiJl  (in  the  part  of  the  defendant."  • 

But  what  is  the  character  of  proof  required  by  th« ; 
courts  to  fix  liability  upon  the  physician  for  the  unfor»| 
tunatc  results  attending  his  treatment? 

The  case  of  Pettigrew  vs.  Lewis  et  al.  f  is  instruc- 
tive upon  this  point.  The  plaintiff  had  undergone  on 
operation  for  strabiamiia.  The  evidence  given  by  the 
plaintiff  was  that  prior  to  the  operation  her  eye  waa 
strong  and  in  good  condition,  except  as  to  the  affection 
for  which  it  had  been  treated;  that  the  operation  was 
successful  in  straightening  the  eye,  but  that  afterward 
neither  eye  was  as  strong  as  before;  that  some  time 
after  the  operation  she  had  "  a  spell  of  sore  eyes  " ;  lliofc 
the  Hds  were  afterward  inflamed  and  her  "  eyes  wa- 
tered "  when  she  went  out  in  the  wind  or  cold  ;  that  she 
found  on  attempting  to  use  her  eyes  that  they  were 
weak,  and  that  it  wbb  necessary  to  bring  objects  do* 

•  fimilh  iw.  Dumnnd.  fl  N.  Y.  Siipp.,  242. 
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"tc  her  in  order  to  eoe  clearly.  This,  it  seems,  is  about 
"the  extent  of  the  evidence  offered  on  behalf  of  the  plain- 
"tiir.  Tlie  Biipreine  court,  in  reviewing  the  case,  dis- 
^Murses  very  comprehensively  upon  the  character  of  ovi- 
tience  required  in  such  a  case  to  fix  liability  upon  the 
jihyaician.  The  following  liberal  extract  is  therefore 
'taken  from  the  opinion : 

**  To  maintain  her  action,  the  plaintiff  should  have 
offered  the  evidence  of  ekilled  witnesses  to  show  that 
Ihe  present  condition  of  her  eyes  was  the  result  of  the 
operation,  and  that  it  was  unakiltfully  and  negligently 
jierfonned.  *  Thia  evidence  must  from  the  very  nature 
of  the  case  come  from  experts,  aa  other  witnesses  are 
not  competent  to  give  it,  nor  are  juries  supposed  to  be 
conversant  with  what  is  peculiar  with  tiie  Bcience  and 
practice  of  the  pi"ofcs8iou8  of  lucdiciue  aud  8ur;|:ury  to 
that  degree  which  will  enable  them  to  dispense  with  all 
explanations." " 

"'The  question  whetlier  a  surgical  operation  has 
been  unakillfully  performed  or  not  is  one  of  science,  and 
is  to  be  detennircci  by  the  testimony  of  skillful  surgeons 
Bs  to  their  opinion,  founded  either  wholly  upon  an  ex- 
amination of  the  part  operated  on,  or  partly  upon  such 
examination,  and  partly  on  information  derived  from 
the  patient;  or  partly  on  sueli  examination,  partly  on 

•  Tcfft  N,  Wilcox,  6  Kui.,  46. 
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such  information,  and  partly  oa  facta  conceded  or 
proved  at  Ihc  trial;  or  partly  on  such  examination  and 
partly  on  facts  conceded  or  proved  at  the  trial.*  *  It 
vonld  have  been  easy  for  the  plaintiff  to  have  submitted 
to  an  examination  by  an  experienced  physician  or  ocu- 
list capable  of  determining  whether  the  condition  of  lier 
eyee  was  the  result  of  the  operation,  and  whether  that 
operation  was  performed  with  reasonable  skill  and  care. 
Cases  may  arise  where  there  is  such  gross  negligence 
and  want  of  ekill  in  performing  an  operutiuu  an 
to  dispense  with  the  testimony  of  professional  vit- 
neeses;  but  not  so  in  the  present  case.  It  is  not  con- 
ceded or  proved  that  the  weakness  of  her  eyes  had  mat^ 
rially  resulted  from  the  operation ;  and  even  if  it  was  the 
question  would  still  arise,  Was  she  in  a  fit  physical  con- 
dition to  undergo  the  operation?  Did  the  defendants, 
before  beginning  tbe  operation,  make  due  eiamination 
to  dctormino  In?r  ctmdition  and  the  necessity  for  an 
operation?  Was  the  operation  jierforraed  in  a  careful 
and  siciJIfuI  manner?  What  was  the  Btandard  of  pr&* 
fessioual  skill  and  scientific  knowledge  required  of  thee 
men  in  that  locality?  Was  tlie  a f tor-treatment  and 
were  the  directions  given  for  the  subsequent  care  of  tbe 
eye  aucb  aa  would  meet  the  approval  of  the  profession 
in  its  prcBont  advanced  condition?    If  a  mistake  was 
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made,  was  it  a  case  of  reasonable  doubt  or  uncertainty  or 
a  mere  error  in  judgment,  for  which  there  is  no  reapon- 
eibility  ?  It  was  the  duty  ot  the  defendants  to  exercise 
ordinary  care  and  skill;  and,  this  being  a  duty  im- 
posed by  law,  it  will  lie  presumed  that  the  operation 
was  carefully  and  skillfully  performed  in  the  absence 
of  proof  to  the  contrary."  • 

Exceptions. — It  will  be  observed  that  in  the  forego- 
irg  statement  the  court  Bays:  "  Cases  may  arise  where 
there  is  such  gross  De^IigeDce  and  want  of  skill  in  per- 
forming an  operation  as  to  dispense  with  the  testimony 
of  professional  witnesses."  This,  in  other  words,  means 
that  cases  may  arise  in  which  a  presumption  of  nnakill- 
fnlness  or  negligence  on  the  part  of  the  physician  will 
arise  from  the  condition  in  which  such  treatment  has 
left  the  patient.  Such  a  case,  it  will  be  clearly  seen, 
forms  an  exception  to  all  of  the  rules  above  laid  down 
for  proving  negligence  and  incompetency.  A  recent 
Minnesota  case  appears  to  illustrate  this  exception.  In 
this  case,  however,  the  evidence  is  so  meagrely  stated  in 
the  report  that  it  can  not  bo  determined  with  certainty 
whether  the  opinion  of  the  court  waa  based  upon  the 
mere  condition  of  the  patient  or  whether  there  was  evi- 
dence before  it  of  particular  acts  of  negligence  or  un- 
fikillfulncas  which  tlie  record  fails  to  disclose.    The  case 
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was  tLH  follows :  The  patient  had  eullcxed  a  miscur- 
riagc,  having  bcca  dellrerud  o£  a  five-moiiths-old  fuetud. 
The  physician  removed  the  placenta,  bnt  in  bo  doing  per-  ■ 
niitted  a  piece  of  it  ahotit  two  inches  long  and  two  tbirda 
of  an  inch  thick  to  remain;  blood  poisoning  and  a  septic 
condition  of  the  putieut  ensued  from  which  her  left  leg 
bocame  gangrenous,  neccaeitating  amputation.  Wheth- 
er there  was  any  evidence  offered  sbowlng  that  tlie 
def&udauL'e  (ruatmeut  was  improper  may  he  reasonably 
doubted  from  the  report  of  the  case,  wherein  the  court, 
upon  this  (luestion,  flimply  says:  "  Unexplained,  the  evi- 
dence was  sufficient  to  justify  the  conclusion  that  the  de- 
fendant, in  the  exercise  of  that  degree  of  care  and  skill/ 
which  the  law  csncts  of  a  physician,  might  aud  ought 
to  have  reasonably  discovered  and  removed  the  remnant 
of  the  afterbirth."  •  A  proper  deductioa  Irom  thiS'^ 
Beems  to  be  that  the  condition  of  the  paUent  bespoke  im- 
proper professional  treatment,  wliich  it  became  incum- 
bent upon  the  defeodant  to  eiplain;  thus  forming  an 
exception  to  the  general  rule  prescribed  for  proving  the 
physician's  liability. 

Another  case  which  acorns  clearly  to  be  an  exception 
to  tlvp  rule  ir  Hiat  of  TjowIh  rs.  DwiFn^M.t  in  which  the 
defendant,  after  repeated  exaraiiiations,  informed  the 
plaintiff  that  ehe   was   "all  right,"  notwithstanding 
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^J^e  had  sustained  a  eerioHS  rupture  o£  tbe  purinieuni. 

tj^pon  the  question  of  the  defendant's  liability  as  ehown 

^^*rom   the    evidence   and   from   the   plaintiff's    condi- 

^  ^  on.  Justice  Haskell  said :  "  If  the  defendant  knew  of 

^  ^rie  rupture  and  concealed  it  from  the  plaintiff,  neither 

*^  ^£aking  measurcB  for  its  repair  or  relief  himself  nor  giv- 

^  ^^^ci^g  an  opportunity  for  other  profyssioual  skill  to  be  em- 

^^^^  loyed,  little  can  be  said  in  his  excuae.    But  if  the  do- 

^^  ^e^ndnnt  neither  discovered  the  leaion  nor  had  any  knowi- 

■^gc  of  itj  a  different  question  arises:  Was  he  profes- 

Sonally  negligent  in  hia  exnmtnstiona?    JTe  was  a  phy- 

Scian  of  seven  years'  practice,  a  graduate  of  Boston 

Jiiverslty,  end  must  have  poaacssed  the  ordinary  bkill 

nd  learning  required  in  such  casea.    Hia  failure  then  to 

^^^SJscover,  after  repeated  examinations,  the  serious  injury 

'-*^"  Jom  which  the  plaintiff  was  suffering,  must  be  held  to 

■^^^c  actionable  negligence.     Reaeonablo  attention  from  a 

^B^hysician  of  ordinary  intelligence  would  have  discov- 

^^■red  60  palpable  an  injury." 

Upon  the  trial  of  a  suit  for  damages  resulting  from 
■*nal practice,  the  liability  of  the  physician  is  a  matter 
"to  be  passfld  upon  by  the  jury;  aided  by  the  evidencc 
^af  expert  witnesses,  who  are  supposed  to  enlighten  them 
Vjpon  all  matters  of  professional  knowledge  involved  in 
tlie  case,  and  guided  in  their  deliberations  by  instruc- 
"tions  from  the  trial  judge  upon  the  law  applicable  to 
t-lic  qnestions  before  them. 
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Measure  of  Damages. — Diiniages  is  defined  as  ''  the 
injury  or  loss  for  which  compensation  is  sought,"  •  and 
the  measure  of  damages  refers  to  the  amount  or  extent 
of  such  "  injury/'  or  "  loss  ";  or,  perhaps,  more  proper- 
ly, to  the  amount  of  compensution  to  be  awarded  in  ad- 
justment of  Buch  "  injnry  "  or  "  ]obs." 

Iq  asseeaing  the  amount  of  damages  which  the  in- 
jured party  should  receive  to  compeuiiate  him  for  the 
injury  or  loss  he  has  BuataineJ,  three  distinct  classes 
are  recognized  and  awarded  to  suit  the  merits  of  the 
case:  First,  nominal  damages,  or  some  trifling  eum, 
which  ia  awarded  when  a  breach  of  duty  or  an  infraction 
of  the  plaintiff's  right  is  shown,  but  no  serious  loss  is 
proved  to  have  boeu  Bustained. 

Second,  flubstaiiUal  or  compensatory  damages. 
These  are  such  as  are  designed  and  awarded  to  compen- 
Bate  for  the  actual  loss  or  injury  siistained. 

Third,  exemplary  damot^es,  also  termed  punitive 
and  Tindiclive  da:nagc8.  This  class  of  damages  exceeds 
the  loss  actually  guBtaiiied,  and  is  given  as  a  kind  of 
punishment  to  the  defendant. 

Nominal  Damages. — Nominal  damages,  it  seems.  ar« 
implii^d  by  law  when  there  is  shown  to  have  been  » 
violation  of  the  plaintifi's  right,  but  where  no  damages 
are  shown  by  the  evidence  to  have  been  anstained. 


*  Dour.  U«r  Die    TIU*,  Danugwi 
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'Nominal  damages  are  also  proper  in  those  cases  whcro 
■'^ck  of  skill  or  care  is  shown,  but  where  it  is  impossible 
*-o  distingiiish  between  the  conBcquences  of  the  physical 
^iJment  for  which  the  patient  was  being  treated  and 
•^laiisG  of  tlie  !iiek  of  proffsdional  skill  anil  caTu* 

CompenftEtot?  Oamagei. — Subatantial  or  compensa- 
't<Dry  dantages  can  be  awarded  only  when  there  is  evi- 
dence adductid  at  the  trial  of  &  logs  or  injury  sustaiUL^d 
^*om  the  defendant's  wrongful  act  upon  which  Buit  is 
V>rought.  In  such  a  case  it  ia  the  duty  of  the  jury 
"to  weigh  the  evidence  and  fix  such  an  amount  as  in  their 
^:»pinion  properly  compensatoa  the  injured  party  for  the 
loss  BufEered,  as  determined  from  the  evidence  before 
"tliem. 

In  estimating  such  damages  it  is  proper  for  the 
^nry,  when  there  ia  evidence  before  them  to  justify  their 
^0  doing,  to  take  into  coneideration : 

The  expenses  incurred  by  way  of  physician's  or  sur- 
geon's fees,  nursing,  and  drugs  and  medicines  which 
Xiave  been  rendered  necessary  by  the  unprofessional 
"treatment  complained  of.  They  must,  however,  core- 
■f  ully  exclude  from  this  item  all  expenses  of  the  sort 
^XieceBsitated  by  the  original  sickness  or  injury  for 
"Vrhich  the  defendant  treated  the  patient.  If  the  ex- 
X^enses  for  the  original  illness  and  those  necessitated  by 

*  Becker  vs.  Jauint<ld,  27  Abb.  N.  C,  4B. 


I 


374   TIJK  LAW  IN  ITS  RBLATIOXS  TO  PnYSICTANS, 


the  aggravated  injuries  or  iujuriea  caused  by  the  ac 
complKined  of  can  not  be  separated,  then  this  iteuL* 
should  not  be  considered.  -  1 

The  loB9  of  time  caiued  by  soch  injury,  together; 
with  the  value  of  the  same. 

Tiie  physical  and  mental  pain  and  sufFering  endured 
as  a  diruct  resnlt  of  such  improper  treatment. 

And  in  caaea  where  the  injury  is  shown  to  be  per* 
manent,  the  jury  may  consider  ita  ellt'ct  upon  tho 
plaintiff's  capacity  to  earn  money  in  the  future,  and 
alHo  consider  future  pain  and  suJIering,  both  physical 
and  mental. 

EicmpUry  Damages. — Whenever  the  nnprofessional 
treatment  upon  which  the  suit  is  based  is  attended  with' 
fraud,  malice,  or  gross  negligence,  and  such  fact  is 
shown  lo  the  jury  by  the  evidence,  they  may,  in  asseseing 
the  plaintilf's  damages,  coneider  not  only  the  actual 
expense  inilicted  upon  him,  togt^ther  with  the  amount 
proper  to  compcneate  him  for  phj-sical  and  mental  an- 
guish, but  may  go  still  further  and  inflict  damage*! 
upon  the  defendant  for  hia  intentionally  vicious  o: 
groealy  improper  act.  Such  damages  are  exemplary  or 
punitive,  and  arc  allowable  upon  the  theory  that  they- 
will  act  as  a  punishment  to  the  wrongdoer,  and  thereby 
deter  others  from  committing  like  flagrant  acta. 

While  the  foregoing  general  treatment  of  daraagea 
as  invohod  in  the  scope  of  these  articles  ia  calculated  to 


g'i've  the  practitioner  a  comprohcneive  altliough  rather 
sviperficial  idea  of  the  subject,  it  is  tliouglit  that  a  more 
Jj^rticular  and  less  extended  examination  will  be  of 
Sreator  value  and  more  satisfactory  to  the  reader.  Thia 
'^-fleet  is  designed  to  be  accomplished  by  eiaraining  par- 
ticular caaea,  thus  showing  correctly  the  application  of 
tlxese  governing  rnlea. 

lUnstrations:  Nominal  Samag^s.-^ Nominal  dam- 
^Ses  are  proper  and  are  thiC  only  daniagea  that  the  jury 
*^'~ill  be  permitted  to  assess  either  where  no  damages  are 
Bliowu  by  l!ie  t;vidence  to  tiave  been  sustained  or  where 
tliG  injury  eustained  from  'the  defendant's  improper 
*'*'"^a.tinent  can  not  be  distinguished  from  the  sicloiese  or 
^■'^j'Ury  for  which  the  plaintiff  was  treated. 

In  the  case  of  Beckor  vs.  Janinski,*  the  plaintiff  had 
^  inisearrjage.  The  evidence  showed  aorne  improper 
*-*'ea.(meut  hy  the  defendant;  it  also  showed  that  the 
T***ticnt's  general  health  was  impaired.  There  was  evi- 
^*^iice  intrnrliicGd  on  behalf  of  the  defendant  to  show 

""^^  injiirinns  effwt  of  a  inlscarriaj^e  upon  the  general 
^*^ftlth,  from  wliich  it  wap  argntd  that  the  injury  eom- 
I^^«.ined  of  to  the  plaintiff's  health  was  the  result  of  the 
^*^^Scnrringe,  for  which  the  defendant  was  not  to  blame; 

^<"1,  at  least,  that  it  was  impossible  to  say  the  injury 
^^a.a  due  solely  to  the  alleged  improper  treatment. 


*  Beeker  iw,  Janinski,  2T  Abb.  N.  C,  4S. 
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Upon  this  point  the  jury  was  instructed  that  "The  de- 
fendant not  being  responsible  for  tKe  miscarriage,  he  U 
not  to  be  made  liable  for  any  of  its  consequences.  If 
liable  at  all,  he  is  liable  only  for  the  effects  of  his  mal- 
treatment of  the  plaintiff.  So  that,  should  you  find  it 
impossible  to  distin^ish  between  the  consequences  of 
the  miscarriage  and  the  consequences  of  the  raaltwat- 
ment — ehould  you  be  unable  to  find  upon  the  evidence 
that  the  plaintiff  has  suffered  any  injury  diatinctiTely 
due  to  luHltrc-atiiiGTit — you  will  award  only  uuniinal 
dmnages  agiiiiiHt  the  defentlant." 

lUnstrationa :  Compensatory  Damages. — In  this  claas 
of  damages  the  jury  are  supposed  to  determine  as  accu- 
rately as  poasihie  the  extent  of  the  injury  suffered  by 
the  plaintiff  and  give  him  damages  which  shall  fairly 
oompensate  him  for  the  Iobb  and  injury  snatained- 
Thore  are,  however.so  many  elements  to  be  considered  in 
determining  damages  in  this  kind  of  cases  which  can 
not  bo  reduced  to  an  accnrato  raonotary  basis  that  the 
verdicts  of  different  juries  will  very  materially  diHer  in  , 
the  same  case.  ^M 

This  us  very  well  illustrated  in  the  case  of  Barnes 
vs.  Means,*  IT^f-m  iht-  plaintiff  had  Kustained  fracturK 
of  the  tibia  and  fibula ;  that  of  the  tibia  was  oblique  and 
near  the  upper  part  of  the  lower  third  of  the  limb, 
while  that  of  the  fibula  was  nearly  transverse,  and  was 

"  DurtiH  Iff.  Meanit,  82  III.,  379. 
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**'flm  three  to  four  inches  above  the  ankle  joint.  By 
*^asoii  of  not  applying  extension  and  counter-extension 
**-t  the  proper  time  the  bones  were  allowed  to  lap  three 
Itiartera  of  an  inch.  This  case  was  twiee  tried.  The 
^Jst  jury  assessed  the  damages  at  five  hundred  dollars. 
^n  motion  of  defendant  the  verdict  was  set  aside,  u  new 
t-rial  was  had,  and  the  damages  were  asisessed  b)'  the  new 
JXjy  at  one  thousand  dollars. 

I'rwbahly  the  must  satisfactory  manner  of  arriving 
**.t  an  appropriate  idea  of  what  juries  arc  disposed  to 
^^onaider  a  fair  compensation  in  this  class  of  cases  is  by 
^ibsorving  the  amount  which  they  have  given  in  a  few  of 
their  rt-rdicts. 

In  the  ense  of  Wood  vs,  Clnpp.*  a  vi^rdiot  of  one 
'fchonsand  dollarg  was  assessed  where  the  evidence  showed 
^n  improper  and  unsnccessful  treatment  of  an  arm 
Affhieh  resulted  in  permanent  disability. 

In  ih«  tuh«  of  Smothers  vs.  Unnka.f  both  bones  of 
the  plainLifF's  arm  werci  fractured  near  the  wrist.  The 
evidence  showed  unskillful  treatment.  The  arm,  hand, 
^snd  fingers  were  crooked  and  atiflf — perhaps,  permanent- 
ly bo.  The  jury  gave  a  verdict  for  two  thousand  dollars. 
This,  Oil  motion  for  a  new  trial,  was  reduced  to  twelve 
tundred,  dollars,  probably  by  mutual  consent  of  the 
Siarties. 


•  W<H«i  vii.  Otipi>,  -I  Rnet<l  (Tonn.),  CB. 
f  gtnothera  iw.  flanks,  84  la.,  286. 
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In  the  case  of  Teft  vs.  Wiloox,*  tho  plaintiff,  who 
bad  fiufferect  from  rheumatism  and  □eiira.lgia  in  his 
ehouldor,  gustnined  a  dislocation  of  tlie  shoulder  joint. 
From  the  improper  treatment  of  this  injury  the  shoul- 
der hceame  perirantutly  disabiod.  Hie  damages  were 
assessed  at  two  thousand  nine  hundred  dolkrs. 

It  wan  held  in  the  case  of  Kelsey  vs.  Hay  f  that  a 
verdict  of  four  thousand  five  hundred  dollars  wae  not 
cxccBsivc  where  the  plaintilZ  was  crippled  in  botli  legs 
for  life  hy  the  iterance  and  mismauagcraent  of  hia 
l)hysician.  The  deformity  complained  of  resuJted 
from  improper  treatment  of  fractures  in  both  legs,  at 
what  points  the  rtport  does  not  show. 

lu  the  ease  of  Qninn  vs.  Higgins  J  damngea  amount- 
ing  to  one  thousand  six  huTidred  dollars  were  avaided 
for  maltreatment  of  a  fractured  leg  which  resulted  in 
a  "  false  joint." 

lu  thi!  cjiKii  (if  WillianiB  i;s.  Poppleton  "  the  plain- 
tiff haci  received  an  injury  at  the  ankle,  probably  a  dis- 
location and  plight  fracture.  There  was  some  evidcncse 
of  improper  treatment;  the  bones  became  diseased  and 
the  leg  was  amputated  alwve  the  knee.  Tho  jury  found 
a  verdict  of  nine  hundred  dollars.    Wliether  this  verdict 


♦  Teh  vn.  Wilfoi,  0  Kui..  67. 
f  KHser  r».  Kiiy,  81  Intl.  IB  9. 

)  {Jiiinii  VA.  IIi|iBin«,  fiS  Wis  ,  f.M. 

•  Willlania  w.  Poppleton,  »  Oregon,  189. 
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^^aa  intended  as  a  compeBsation  for  the  loss  of  the  leg 
***xroiigh  improper  treatment  of  the  defendant,  or  wheth- 
"^t  it  was  for  unnecessarily  and  improperly  prolonging 
*^Vic  plaintiff's  BulTcriaga  in  not  performing  the  amputa- 
*^iotL  for  a  considerable  time  after  it  eliould  have  been 
I^urfornied,  does  not  appear.  It  waa  prolmWy  intended 
^crthe  latter. 

The  jury  awarded  damages  to  the  amonnt  of  two 
thousand  and  twenty-five  dollars  in  the  case  of  How- 
t^rd  vs.  Grovyr,*  where  the  defendant  performed  two 
«niput«iionB  upon  the  plaintiff's  thigh,  both  of  which 
"Were  unsuccessful.  The  first  amputation  was  at  the 
proper  place,  but  the  bone  was  left  protruding  too  far; 
the  second  was  not  shown  to  have  been  improperly  per- 
formed, but  was  not  performed  at  the  right  place.  The- 
court,  in  commenting  upon  the  amount  of  thia  verdict, 
said:  "The  practice  of  surgery  is  indispensable  to  the 
community,  and  while  damages  should  be  paid  for  negli- 
gence and  curelcssnoss,  surgeons  should  not  be  deterred 
from  the  pursuit  of  their  profession  by  intemperate 
and  extravagant  verdicts.  The  compensation,  to  Bur- 
geons in  the  country  is  small  in  comparison  with  what 
is  paid  in  cities  forsimilar  services,  and  an  error  of  judg- 
ment is  visited  with  severe  penalty,  which  lakes  from 
Cue  a  large  share  of  the  surplus  earnings  of  a  long  life." 


BS 


'  HowarU  m.  tlroTor,  28  Me,,  M. 
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The  court  expressed  the  opioion  that  the  jury  mtist  h&r- 
been  actuated  "  by  some  undue  influcnoc  "  in  osacssin 


m 
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the  amount  of  damngoa;  they  expressed  great  rehic— = 
tBncc,  however,  to  interfering,  and  therefore  Ktateil  that  _ 
the  verdict  might  stand  if  the  plaintiS  would  remit  fiv^ 
hundred  dollaiii  of  the  amount  assessed. 

It  is  perhaps  proper  to  say  that  this  case  arose  irx" 
Maine,  and  was  tried  in  1848. 

For  the  improper  treatment  of  an  eye,  from  whicH"^ 
loss  of  sight  in  that  eye  resnlted,  a  Missouri  jury  gave>' 
a  verJict  of  $.'10*;.7,1,*  ^'vidontly  a  r-ompmniisp  vrivlict.         - '^■ 

For  the  failure  of  a  physician  to  discover  and  rcpaiK  ■*' -*^^' 
ft  serious  rupture  of  the  perinicnm  a  Maine  jury  as— ^-*** 
sesaed  damages  at  four  hundrt-d  and  fifty  dollara.f    And£>  *- 
for  improper  uterine  treatment,  whereby  the  neck  of^*^" 
the  womh  became  closed,  entailing  much  aoffering  and£*  *^ 
considerable  expcnsej  a  Wisconsin  jury  assessed  dam-  — "^^ 
ages  at  throe  hundred  and  fifty  dolIarR-t  ^| 

Ulustrationa ;  Exemplary  Damages. — Upon  the  ques-  — ^'^ 

tion  of  exemplary  damagGs,  the  case  of  Brooke  vs.    _"^''' 

Clnrk  "  h  inBtruelive.     In  thir?  cast;  the  nttimding  phy-   — "V' 

sician  tied  a  ligature  around  the  child's  ponis,  instead  £^-i" 

of  the  umbilical  cord,  at  his  birth,  whereby  the  glans  o3^<^^ 

the  penis  came  entirely  off. 

♦  MeMurdock  vs.  Kiinherlin,  23  Ma  App.,  asS. 
t  IrfWlfl  tw.  DwinHl.  SI  Me..  A97. 
X  IJateii  PH.  Flcim-htir,  «7  Wis..,  R04. 
»  Brooke  v*.  L'lai-k,  B7  T*k.,  105. 
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Tho  facts  maj  probably  be  btist  gathered  from  the 
evidence  of  the  child'a  grandmother,  which  was  as  fol- 
low*: "  Dr. was  the  attending  physician.    He  was 

standing  nt  the  foot  of  the  bed  and  ri^ceived  the  child 
from  its  mother.  Before  receiving  the  child  frnm  be- 
neath the  bedclothes  he  tied  one  cord  or  ligature,  and 
then  removed  the  cover,  tied  the  second  ligature,  and  cut 
the  umbilical  cord,  when  the  child  was  hy  Dr, hand- 
ed to  the  witness,  who  wrtipped  it  in  a  blanliet  and  sat  by 
the  stoTe  trying  to  quiet  it.  When  the  first  ligature 
was  tied  the  child  cried  out  like  it  was  hurt,  and  con- 
tinued to  cry  for  about  an  hour.  The  doctor  then  took 
the  chUd  in  his  lap  and  csanoined  it,  and  said  the 
Btring  had  slipped  oil  the  navel  cord.  He  asked  for  an- 
other string,  which  I  gave  him.  I  had  given  him  one  at 
his  request  before  the  child  was  born;  both  were  eom- 

mon  wrapping  twine.    Mrs.  C.  assiBtcd  Dr.  ,  and 

he  tied  a  string  on  the  navel  cord  and  returned  the 
child  to  me,  and  I  washed  and  dressed  it  and  cared  for 
it  Tinlil  morning.  The  child  had  epella  of  crying 
through  the  night;  all  the  dressing  that  was  done  next 
dny  was  changing  its  diaper,  and  that  was  done  by  me. 
When  washing  the  child  next  morning  I  found  a  string 
hanging  down,  ami,  tiiking  hold  of  it,  I  found  it  was 
tied  to  the  child's  penis;  it  wu»  a  part  of  the  samft  cord 

iritness  gave  to  Dr. the  night  before.     I  had  charge 

of  the  child  at  niglit.    When  Dr. came  in  T  showed 
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him  what  he  had  done,  and  he  said  it  vfas  prohably 
owing  to  Mrs.  C.  being  excited  aad  holding  up  the 
wrong  thing  for  him  to  tie.  There  was  hut  one  string 
around  the  navel  cord  when  I  dressed  the  child.  There 
was  no  siring  tied  after  the  child  was  dressed;  no  one 

had  the  child  before  it  waa  dressed  but  Dr. ftnd 

myBelf."  Upoa  the  trial  of  the  case  the  jury  fixed  the 
damages  at  five  thouBand  ilve  hundred  dollars. 

In  commeuting  upon  the  propriety'  of  exemplary 
damages  in  this  case  Justice  Gould  eald:  "Tiie  criminal 
indifference  of  the  defendant  to  results  was  a  fact 
which  the  jury  were  at  liberty  to  infer  from  the  grosi 
mistake  which  he  either  made  or  permitted  to  be  made, 
and  the  grievous  injury  which  was  liable  to  result  and 
did  result  therefrom.  If  there  was  other  evidence  tend- 
ing to  negative  any  wrong  intent  or  actual  indifference 
on  his  part,  still  the  e.^iatenee  or  non-e.i:i3tence  of  such 
criminal  indiJTerence  waa  a  question  of  fact  for  the 
jury,  and  was  rightly  snhraitted  to  them.  If  the  con- 
duct of  the  defendant  in  the  discharge  of  his  duty  u 
iippovicheur  was  so  grossly  negligent  as  to  raise  tlie  pre- 
sumption of  hia  criminal  indifference  to  results,  wa 
very  greatly  doubt  whether  it  Bhould  avail  to  exempt 
him  from  exemplary  damages  for  hira  to  show  that  lie 
had  no  had  motive,  and  that  be  acted  otherwise  in  < 
manner  tending  to  show  that  he  was  not,  at  heart,  to*  ■ 
diJterent.    Where  the  act  is  fto  grossly  negligent  as  to      < 
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'■^Sse  the  presumption  of  indUTerencc,  evidence  tliiit  la 
^tlier  matters  connected  therewith  he  had  shown  due 
^tire,  and  that  actual  indifference  would  have  been  in 
^^el  indifference  to  Ma  own  interest,  should,  we  think, 
lot  he  nllowetl  for  any  other  purpose  than  ti)  be  conaid- 
GlBd  by  the  jury  in  iiiing  the  amount  of  exemplary 
^  amagpfi/'' 

It  IB  believed  that  in  thJa  case  the  court  expresses 
"tlie  tme  rule  governinj^  exemplary  damages.    The  ques- 
"tion  is,  however,  one  upon  which  there  is  conflict  of 
authority.     lu  an  earlier  Michigan  case  the  court  ex- 
■Jireasea  the  opinion  that  when,  the  evidence  ehowa  no 
^vil  motive  in  the  commission  of  an  act,  the  jury  can 
Xiot  give  exemplary  damages;  and  this  opinion  wfia  ex- 
"J>resscd  in  the  face  of  evideneo  Biiflicient,  to  use  the  lan- 
guage of  the  court,  "to  ehow  such  a  total  want  of  skill, 
*xnd  such  a  degree  of  carelessness,  as  would  in  law  make 
"the  defendant  below  guilty  of  man  slaughter."  *    The 
court  in  this  case  also  expressed  sentiments  upon  other 
phases  of  the  question  of  damages  which,  have  not  been 
approved  by  the  wiedom  of  recent  years,  and  it  may 
reasonably  be  douhted  that  the  law  as  expreseed  therein 
Tclative  to  exemplary  damages  will  he  rceoguLied  in 
luture  decisions  as  the  correct  doctrine. 

Judgment  for  Flaintiff  Bars  Action  for  Snbseqaently 
Accruing  Damage. — It  lias  been  shown  that  the  jury,  in 

*  Hj-att  v»,  Adams,  16  Mich.,  IflO. 
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assessing  damages,  may  properly  consider  tho  effect  of 
the  injury  upou  the  plnintiS's  capaoity  to  earn,  uione}' 
in  tbe  future;  also  ths  future  pain  and  anguish,  both 
physical  and  mental,  that  will  necessarily  or  naturally 
result  therefrom;  in  other  words,  the  plaintiff's  cause 
of  action  includes  the  right  to  recover  ior  damages  past, 
prBGcnt,  and  future.  The  law  will  not  tolerate  a  mul- 
tiplicity of  snits,  bnt  always  compels  a  party  litigating 
to  cDfoi'Gc  Ills  whole  right  In  a  single  suit,  when  tha 
right  is  of  such  a  nature  as  to  render  that  possible; 
therefore  if,  in  a  suit  against  a  physician  for  malprao- 
tice,  tho  plaintiff  fails,  ignorautly  or  Inadvertently, 
to  prove  future  damages,  and  a  judgment  is  entered  in 
his  favor  againi^t  the  physician  for  past  and  present 
damages  only,  such  judgment  will  he  a  complete  bar  to 
another  action  brought  for  the  recovery  of  such  futun 
damages.* 


Uwtrtill  m.  Ouudrlcli,  4»  IIL,  0S6. 


CriminBl  Liability  arises  whea  Condcct  becomes  a 
Publio  Menace. — The  liability  of  the  physician  resuJting 
from  the  improper  or  wrongful  exercise  of  the  fanctions 
of  hia  proft!8sion  wliich  has  heretofore  been  the  subject 
of  examination  is  that  of  a  civil  nature,  which  is  satis- 
fied by  tlie  paymeut  of  an  adequate  comptinBatlon  to 
the  particular  patient  who  was  thereby  injured.  tTsu- 
ally  in  such  cases  of  nonfeasance  or  malfeasance,  the 
injury  produced  and  the  resulting  right  of  prosecution 
is  a  matter  affecting  only  the  immediate  parties  to  the 
transaction — viz.,  the  physician  and  the  patient — ^aud  is 
one  in  which  third  parties  generally,  or,  in  other  words, 
the  public  or  State,  have  no  concern  whatever.  It  is  evi- 
dent, however,  that  there  may  be  cases  in  which  the  act 
complained  of  i^  bo  grossly  unprofessional  as  not  only 
to  cause  an  injury  to  the  patient  for  which  he  is  en- 
titled to  compensator)'  damages  but  to  amonrt  as  well 
to  a  serious  menace  to  the  poace  and  safety  of  the  pul)- 
li&  Such  an  act  will,  in  addition  to  the  civil  liability 
heretofore  considered,  give  rise  to  another  and  more 
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important  liability  in  favor  of  the  public  or  the  State, 
known  as  a  criminal  liability. 

Common  Law  and  Statntea  Eegnlate  the  Subject, — 
Our  criminal  law,  like  our  law  relative  to  civil  matters, 
came  from  England  aa  a  part  of  the  common  law.  To 
this  many  alterations  and  additions  have  been  made  in 
the  several  States  by  statutes,  and  in  some  few  jurisdic- 
tions  the  common  law  relative  to  criminal  matters  is  so 
abrogated  by  statutes  that  only  those  acta  are  considered 
as  criminal  which  their  legislatures  have  expressly  de- 
clared 80  to  be.* 

The  criminal  law  in  its  relation  to  the  practice  of 
medicine  is  in  its  nature  very  largely  statutory,  and 
differs  in  detail  in  the  several  jurisdictions;  yet  as  a 
whole  it  is  sufficiently  uniform  to  render  practicable  a 
general  treatment  of  the  subject  applicable  to  the  sev- 
eral States. 

Criminal  Intent  Presumed. — The  civil  liabilityof  the 
physician,  it  has  been  observed,  is  based  upon  his  failure 
to  possess  ordinary  knowledge,  or  to  exercise  the  usual  or 
proper  degree  of  care  and  diligence  in  applying  the  same. 
Such  an  act  ordinarily  lacks  the  essential  element  of  a 
crime — viz.,  malice  or  a  criminal  intent — and  can,  there- 
fore, be  considered  only  in  the  light  of  a^  civil  injury 
affecting  the  individual  patient.    That  malice  or  crimi- 

*  Tbis  JB  the  condition  in  the  States  of  Iowa,  Kansas,  and  Ohio. 
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nal  intent  need  not  alw^iys  be  sIiowtl  to  exist,  but  may 
be  implied  from  the  character  of  the  acta  complained  of, 
is,  however,  a  well-recognized  principle  of  the  law,  it 
being  held  that  one  is  presumed  to  contemplate  tb« 
natural  conscqueacea  of  his  acts,  and,  if  these  conse- 
quences are  bo  diaaetrous  or  so  fatal  as  to  justify  a 
presumption  of  maliciong  intent,  the  act  will  be  deemed 
criminal  even  though  It  is  in  fact  the  result  only  of 
negligent  or  rc<?kless  conduct. 

Gross  Ignorance  and  Reckless  Hegligenoe;  English 
Doctrine. — Whether  or  not  the  ignorance  of  a  physician 
may  be  bo  gross,  or  his  conduct  so  grossly  and  recklessly 
negligent,  as  to  render  him  guilty  of  homicide  where  the 
patient  dies  from  his  maltrentment  is  a  question  that 
has  been  eeveral  timos  before  the  EugliBh  and  American 
courts.  The  doctrine  established  by  the  English  courts 
seems  to  be  that  if  the  ignorance  or  the  neglect  is  gross, 
then  the  criminal  intent  will  be  implied.  Chicf-Jnsticc 
Parl^CT  says:  "  I  call  it  acting  wiclredly  when  a  man  is 
grossly  ignorant,  and  yet  affects  to  cnre  people,  or  when 
he  i»  grossly  inattentive  to  their  safety."  *  Some  light 
is  thrown  npon  the  riuestion  nf  what  degree  of  ignorance 
or  what  amount  of  negligence  an  English  court  consid- 
ers gross  by  the  words  of  Justice  Miller,  who  says:  "  If  a 
man  knew  that  he  was  using  medicine  beyond  iiis  knowl- 
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edge,  and  was  ucdOlIii^'  with  tilings  above  his  teach, 
that  was  culpable  rashness.  Negligence  might  conaUt 
in  lusing  medicines  ia  tlie  use  of  which  care  was  required, 
and  of  the  proj>ertie8  of  which  the  person  usiag  them 
was  ignorant.  A  peraon  who  so  took  a  leap  in  the  dark 
in  the  administration  of  medicine  was  guilty  of  gross 
negH^cnL'y."  *  M 

Earl7  American  Policy. — The  policy  of  the  Ameri-  " 
can  courts,  as  manifested  in  the  earlier  cases,  was  that 
of  much  greater  leniency,  their  policy  being  to  hold 
the  defendant  guilty  only  wheu  an  evil  or  mischievons 
intent  could  be  shown.  In  more  recent  cases,  however, 
our  conrts  have  followed  the  English  precedents,  and,  it 
is  thought  probable,  will  continue  to  do  so,  this  doctrine 
being  more  in  accord  with  the  ever  advancing  spirits 
of  medical  and  surgical  science  and  bettor  calculated 
to  Tclicve  the  medical  fraternity  of  thoge  qnacIiB  and 
charlatans  whone  prceenee  h  a  rt'proaLih  upon  the  pro-j 
feesion. 

The  earliest  American  case  of  any  importance,  aud 
one  which  is  doubly  iuteretiting  because  it  uut  only  illu$> 
trates  the  policy  applied  by  our  courts  for  over  half  i 
century,  but  also  throws  light  npon  the  eonroe  of  a  «ys- 
tem  or  school  of  medicine  which  enjoyed  more  or  less 
patronage  in  this  country  for  a  number  of  years,  is  that 
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of  Commonwealth  vs.  Thompson.*  In  this  case,  which 
was  tried  in  1800,  Dr.  Samuel  Thompson,  founder  o£ 
the  Thompsonian  systGra  of  medicine,  sometimes  re- 
ferred to  as  the  botanical  system  or  ateam  system,  was 
tried  for  murder.  The  report  of  the  ease,  it  is  thought, 
prcsonta  matter  of  sulHcient  interest  to  the  medical 
profession  to  justify  a  liberal  extract  therefrom. 

**  On  the  trial  it  appeared  in  evidence  that  the  pris- 
oner, some  time  in  the  preceding  December,  came  into 
Beverly,  where  the  deceased  then  lived,  announced  him- 
self as  a  physician,  and  profeased  ability  to  cure  all 
fevers,  whether  black,  gray,  green,  or  yellow;  declaring 
that  the  couutry  was  much  imposGd  upon  by  phyaicians, 
who  were  all  wrong,  if  he  was  right.  He  pasaeased 
several  dniga,  which  he  used  ae  medicines,  and  to  which 
he  gave  singular  names.  One  he  called  coffee;  another, 
well-my-grUtle;  and  a  third,  ramcals.  He  had  several 
patients  in  Beverly  and  in  Salem  previous  to  MonJay, 
the  3d  of  January,  when  the  deceased,  having  been  for 
fleveral  days  conlined  to  Ms  honse  by  a  cold,  requested 
that  the  prisoner  might  be  sent  for  as  a  physician. 

*'  ITe  accordingly  came  and  ordered  a  large  Ere  to  he 
kindled  to  heat  the  room.  He  then  placed  the  feet  of 
thcj  deceased,  with  hh  shoes  off,  on  a  store  of  hot  coals 
and  wrapped  liim  in  a  thick  blanket,  covering  bis  head. 
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Ib  this  Bituation  he  gave  him  a  powder  in,  water  which 
immediately  piitied  him.  Three  mi^iutea  after  he  re- 
pealed the  dose,  which  in  about  two  minutes  operated 
violently.  He  again  repeated  the  dgse,  which  in  a  short 
time  operated  with  more  violence.  These  doses  were 
all  given  within  thtj  space  of  half  an  hour,  the  patient 
in  the  mean  time  drinking  copiously  of  a  warm  decoc- 
tion, called  by  the  prisoner  his  coffee.  The  deceased, 
after  pulcing,  in  which  he  brought  up  phlegm  but  no 
food,  was  ordered  to  a  warm  bed,  where  he  lay  in  a 
profuse  sweat  all  night.  Tveaday  morning  the  deceased 
left  his  bed  and  appeared  to  be  comfortable,  complain- 
ing only  of  debility;  and  in  the  afternoon  he  was  visited 
by  the  prisoner,  who  adniinigtered  two  more  of  his 
emetic  powders  in  succession,  which  puked  the  deceased, 
who,  during  the  operation,  drank  of  the  prisoner'a  coffM 
and  complained  of  much  distress.  On  Wednesdny  morn- 
ing the  prisoner  came  and,  after  caiising  the  face  and 
hands  of  the  deceased  to  be  washed  with  rum,  ordered 
him  to  walk  in  the  air,  which  he  did  for  about  fifteen 
minutes.  In  the  afternoon  the  prisoner  gave  him  two 
more  of  his  emetic  powders,  with  draughts  of  his  coffee. 
On  Thursday  the  decuased  appeared  to  bo  comfortable, 
but  complained  of  great  debility.  In  the  afternoon 
the  prisoner  caused  him  to  be  again  sweated,  by  pladng 
him,  with  another  patient,  over  an  iron  par,  with  vine- 
gar heated  by  hot  stones  put  into  the  vinegar,  coTcring 
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thom  at  the  same  time  with  tlanfceta.     On  Friday  and 
Saturday  the  priBoner  did  not  visit  the  deceased,  who 
apiwared  to  be  comfortable,  although  complaining  of 
increased  debiUty.     Oa  Sunday  morniag,  the  debility 
increasing,  thu  prisoner  was  sent  for,  and  ciime  in  the 
v/tcrnoou,  when  ho  admioigtered  another  of  his  emelic 
^JOffders  with  his  coffee,  which  puked  the  deceased,  caus- 
ing him  much  distress.    On  Monday  he  appeared  com- 
fortable, hot  with  increasing  woaltness,  until  the  eren- 
■*^g,  when  the  prisoner  visited  hiiii,  and  administered 
Another  of  his  emetic  powders,  and  in  about  twenty  niin- 
"^tea  repeated  the  dose.     Thia  last  dose  did  not  operate. 
^I^he   prisoner  then  administered  pcarlash  mixed  with 
"^ater,  and  afterward  repeated  his  emetic  potions.    The 
^oceascd  appeared  to  be  in  great  distress  and  said  he 
"^"aa  dying.     The  prisoner  then  asked  him  how  far  the 
*tiedicine  had  got  down.     The  deceased,  laying  his  band 
Oil  his  breast,  answered.  Here ;  on  which  the  priaoner  ob- 
stsnred  that  the  medicine  would  soon  get  down  and  iin- 
Berew  his  navel;  meaning,  as  wa&  supposed  by  the  hear- 
^ts,  that  it  would  operate  as  a  cathartic.     Between  nine 
*viid  ten  o'clock  in  the  eyening  the  deceased  lost  his  rea- 
son and  was  seized  with  conyulsion  fits,  two  men  being 
**eq«ired  to  hold  him  in  bed.     After  he  was  thus  seized 
»irith  convulsions  the  prisoner  got  down  his  throat  one  or 
"t-wo  doses  more  of  his  emetic  powders,  and  remarked  to 
the  father  of  the  deccHsed  that  his  son  had  got  the  hifps 
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like  the  devfl,  but  that  his  mcdidnc  would  fetch 
down;  mottning,  as  the  witness  understood,  would  comj 
pose  him.     The  next  morning  the  regular  physicians  of 
the  town  woro  sent  for,  but  the  patient  was  bo  complete 
ly  exhausted  that  no  relief  could  be  given.     The  con 
vutsione  and  thn.  loas  of  reason  continued,  with  BonM 
intervala,  until  Tuesday  evening,  when  the  de 
expired." 

Tho  evidence  showed  that  the  "  coffee  "  was  a  de 
tion  of  marsh  rosemary  mixed  with  the  hark  of  the  bay- 
berry  bush,  which  was  not  supposed  to  have  injured  de- 
ceased. The  emetic  powder,  upon  which  the  prisonci 
said  he  chiefly  relied  in  his  practice,  and  which  was  ad 
frequently  administered  to  deceased,  was  the  pulverised 
plant  commonly  knovm  as  Indian  tobacco,  or  the  Lo- 
belia inflala  of  Linnieus. 

The  prisoner  in  this  case  had  been  indicted  for  mur- 
der, but  under  the  practice  the  jury  could  have  found 
him  guilty  of  monslaugbtcr  had  they  determined  thai 
the  offense  amounted  to  that  crime  only. 

The  court  instructed  the  jury  that  to  constitute  th« 
crime  of  murder  the  killiTiK  must  have  been  with  mal- 
ice, either  express  or  implied;  that  there  was  no  ei* 
press  malice,  and  that  they  could  not  infer  malice 
without  being  sutisiied  that  tho  prlBoner  waa  willfuJlf 
regardlcBS  of  his  duty  and  determined  upon  mis* 
chief. 


^ m^ 
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XJl>oT\  the  question  oC  the  pri^^onors  guilt  of  the 
•^rirnc  of  manalawghtcr  the  court  laid  clown  the  doctrine 
tiiot  the  killing  must  have  been  a  consG^juoncc  of  some 
Unlawful  act  to  constitutG  Buch  a  crLme.    Thia  doe- 
*-i"ijie,  it  will  be  hereafter  seen,  bos  been  distiuctlj  re- 
pudiated by  the  auprenie  court  of  tlic  same  State  in 
^    recent  decision.    The  court  in  this  case  continued: 
^offj  there  is  no  law  ■which  prohibits  any  maa  from 
Prescj-ibing  for  a  sick  person  with  his  consent,  if  be  hon- 
ssily  intends  to  cure  him  by  his  prescription.    And  it  ia 
'lot  felony  if,  through  his  ignorance  of  the  quality  of 
tile  medicine  prescribed,  or  of  tlie  nature  of  the  disease, 
'*'•  of  both, the  patient, contrary  tohia  cxpeetation,sTiouId 
^*ie..     The  death  of  a  man  killed  by  voluntarily  foUoT- 
'*^S  a  racdioal  prescription  can  not  be  adjudged  felony 
'**  the  party  prescribing,  unless  he,  however  ignorant  of 
**^<^dical  science  in  general,  had  so  much  knowledge  or 
t**'ol>able  information  of  the  fatal  tendency  of  the  prc- 
**^^ptit>n  that  it  may  be  reasonably  presumed  by  the 
J  "'Jfy  to  be  the  effect  of  ohatinate,  willful  rashness,  at  the 
^^-fist,  and  not  of  an  honest  intention  and  expectation 


to 


cure."    The  court,  after  observing  that  if  the  evi- 


^^^*ice  showed  the  administration  of  like  remedies  to 
*^ct  ve  previously  caused  similar  injurious  or  fatal  effects, 
^*iOii  the  jury  might  have  found  the  prisoner  guilty  of 
^^*«.iislaughtcr,  concluded  its  opinion  as  follows:  "It  is 
^*  l)e  exceedingly  lamented  that  the  people  are  bo  easily 
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persuaded  to  put  coniliJeuce  iu  these  itineraol  quae' 
and  to  trust  their  lives  to  straagcrs  without  koowlc^.  ^S^ 
or  experience.  If  thia  antoiiishing  iiifatuation  eho«-:iliI 
continne,  and  men  are  found  to  yield  to  the  impud^s  "^t 
pretenaions  of  ignorant  empyricism,  there  seems  to  l*® 
uo  adequate  remedy  by  a  criminal  proaecution,  withc::***^ 
the  interference  of  the  legislature,  if  the  quack,  howe^^^H 
weak  and  prcsumptuoua,  should  prescribe  with  hon^^^^ 
intentions  and  expeutations  of  reUeving  his  patient.'^" 

following  this  decision  ia  one  from  the  supre*'^'?'* 
court  of  MiEBouri,  decided  in  1844.*  Here  the  yvtaot^-^^ 
waa  also  a  botanic  physician.  The  patient,  who  was  to  ►** 
treated  for  "  sciatica  "  was  in  the  family  way  and  laclT'^^ 
about  six  WL'L'ks  of  having  com|ileted  the  period  of  g^^^* 
tation.  The  patient's  liufihand  informed  the  accus^^^ 
of  the  patient-"6  comlition  and  told  him  that  he  had  be* 
cautioned  against  giving  her  vapor  baths  and  eraeti 
while  in  that  condition.  The  accused  declared  his  ab 
ity  to  treat  the  patient  -with  perfect  safety,  and  proraj 
ly  began  steaming  and  giving  her  lobelia.  A  few  repe' 
tions  of  this  treatment  brought  on  a  miBcarriage,  frc 
the  effectB  of  which  the  patient  died. 

The  court  aj)plied  the  doctrine  enunciated  in 
case  of  Commonwealth  vs.  Thompson,  and  said  that 
no  improper  motive  or  knowledge  of  the  fatal  tenders— »< 


*  Rice  w.  Slate,  »  Mo.,  6(31. 
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of  the  treatment  applied  was  ehown  the  accused  could 
not  be  held  guilty. 

The  case  of  Honnard  vs.  People*  presents  a  question 
rather  of  fact  than  of  law.  The  patient,  who  was  five 
months  advanced  in  pregnancy,  was  suffering  from  bil- 
ious fever;  the  accused  was  attending  her  and,  a&  the 
evidence  shows,  waa  extremely  careful  about  giving  her 
strong  medicine,  and  was  in  no  way  reeponsible  for  her 
miscarriage.  After  the  labor  pains  eommeDccd  the  ac- 
eusedwas  sent  for.  The  patient's  labor  being  ineffectual, 
the  doctor  undertook  to  remove  the  ftetus  by  force.  0£ 
the  first  and,  apparently,  only  presentation  he  succeed- 
ed in  bringing  away  all  but  the  head.  Having  no  for- 
eopB,  he  undertook  to  improvise  a  substitute  by  the  use 
of  two  spoons,  but  whether  he  used  them  to  any  extent 
it;  doubtful.  Being  himself  ill,  he  gave  up  his  eudeavors 
to  bring  away  the  head  and,  going  away,  sent  another 
doctor.  The  patient  was  then  given  ergot  and,  after 
a  little  lime,  the  head  and  another  foetus  besides  came 
away.  The  patient  from  that  time  had  no  physician  for 
about  a  week — why,  the  evidence  does  not  show— when 
pnerpcral  fever  act  in,  from  which  she  died  in  about  two 
days.  The  court,  in  considering  the  criminal  liability 
of  the  accused,  said:  "He  may  not  have  acted  with 
either  the  best  judgment  or  even  ordinary  skill.    But 


*  Hoomrd  M.  Pcojilo,  77  111,.  491. 
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no  unprejudiced  penon  can  read  the  evidence  withoot 
being  con^^nced  that  lie  acted  with,  good  motives,  and. 
the  evidence  wholly  falls  to  show  that  the  puerperal  fe- 
ver, of  which  the  patient  died,  was  caused  by  anything 
done  or  omitted  to  he  done  by  the  aecueed. 

"If  physicians  and  surgeons  can  be  convicted  of 
maa^laughter,  and  sent  to  the  penitentiary,  upon  such 
evidence  as  this  record  contains,  there  would  he  wit- 
nessed a  frightful  devastation  of  their  ranks.  .  .  . 
There  ia  wanting  in  this  case  every  element  of  the  crime 
of  manslanghter,  but  that  of  the  mere  death  of  a  hnnum 
being." 

In  the  case  of  State  vs.  Schulz,*  in  which  the  ac- 
cused professed  to  be  a  Baunscheidtiat,  the  evidence 
showed  that  tlie  accused  treated  the  deceased  by  uaing 
an  instrument  consisting  of  fine  teeth  or  needles  all  over 
her  body  and  applying  oil;  he  also  gave  eight  drops  of 
the  oil  internally  as  a  cathartic.  In  regard  to  the  oil, 
the  accused  testified:  "Do  not  know  what  the  oletun 
Batinscheidtii  is  made  of;  it  ia  a  secret  of  the  inventor.''  I 

Upon  the  trial  the  court  instructed  the  jury  thlit 
"  a  party,  whether  lie  be  a  physician  or  specialist,  has  no 
right  to  hold  himself  out  to  the  public  as  competent  to    _ 
treat  diseases,  and  induce  the  public  to  employ  him,  no-  f 
less  he  knows  what  the  medicine  is  he  usee,  and  its  rei- 
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Bonable  effect  upon  the  human  fljBtem ;  and  to  do  so,  and 
administer  internally  poisonone  medicineB  in  sufficient 
quantities  to  ordinarily  produce  death,  and  death  is  pro- 
duced thereby,  he  would  be  guilty  of  murder.  And  if  the 
defendant  in  tliis  ease,  through  gro'ss  ignorance  of  the 
medicine  used,  or  its  reaaonable  effect  upon  the  deceased 
as  she  was  at  the  time,  caused  her  death  by  an  orerdoee 
of  poisonous  medicine,  he  would  be  guilty  as  charged." 

The  supreme  court,  in  reviewing  the  case,  held  that 
this  inatructinu  was  not  the  law,  and  that  the  physician 
could  not  he  held  guilty  unlesB  in  preecribing  and  treat- 
ing the  patient  he  had  bo  much  knowledge  of  the  fatal 
tendency  of  the  pre&eriptiou  that  it  might  be  reaBonably 
presumed  that  he  administered  the  medicine  from  au 
obstinate,  willful  raBlmess,and  not  with  an  honest  inten- 
tion and  expectation  of  effecting  a  cure.  Thus  follow- 
ing, it  will  be  observed,  the  cases  of  Commonwealth  vs. 
Thompson  and  Rice  vs.  State. 

Present  American  Policy. — Upon  the  other  hand,  a 
dieposition  to  follow  the  English  doctrine  and  hold  the 
profession  to  a  more  strict  criminal  accountability  was 
jirst  manifested  by  the  supreme  court  of  Arkansas  in 
1883.* 

Here  the  question  arose  upon  a  point  of  law  as  to  the 
sufficiency  of  the  facta  alleged  in  the  indictment.    These 
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facta  alleged  in  brief  were  tliat  the  aecased  unnecesaarily 
adin  mistered  to  the  patient,  who  was  undergoing  paioa 
of  childbirth,  a  large  <]uantity  of  morphine,  hy  reasoQ 
of  which  the  labor  pains  were  retarded;  that  he  theo  ad- 
ministered to  her  large  and  excessive  quantities  of  Quid 
extract  of  ergot,  by  reason  of  which  she  had  convuUions, 
and  that  he  then  bled  the  patient  in  the  arm.  That 
he  then  improperly  and  carelessly  attempted  to  deliver 
the  child  with  forceps.  That  he  then  improperly  and 
cflreleBsly  administered  exceaaive  quantities  of  chloro- 
form, and  then,  improperly,  etc.,  punctured  the  head 
of  the  child  with  a  pocket  knife,  nnnecessarily  killing 
it;  that  he  inserted  liis  £ngor  in  the  mouth  of  the  child 
and  forced  its  head  out  of  the  mouth  of  the  vagina, 
then  tied  a  rope  around  its  neck,  and  with  force  and 
violence,  and  without  due  caution,  delivered  the  child; 
and  that  without  delivering  the  afterbirth  be  aban- 
doned the  patitnt,  from  the  effects  of  which  she  died  in 
about  six  days. 

The  court,  after  reviewing  all  the  principal  authori- 
ties, English  and  American,  said:  "The  court  is  of  the 
opinion  that  the  indictment  in  this  case  is  sufficient 
Whether  the  appellees  are  criminally  responsible  for 
the  death  of  Mrs.  S muat  depend  upon  the  evi- 
dence. A  felonioua  want  of  due  care  and  eircum- 
Bpection  in  her  treatment  must  be  proved  as  alleged. 
For  a  mere  mistake  of  judgment  in  the  selection  and 
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application  of  the  remedies  and  appliances  named  in 
the  indictment,  tliey  would  not  be  criminally  liaUe. 
Were  they  grosBly  ignorant  of  the  art  which  they  as- 
Bumed  to  practise?  Did  thoy  manifest  gross  ignorance 
in  the  selection  or  application  of  the  remedies?  Were 
the  remedies  unueual,  inapplicable,  or  rashly  applied? 
Were  appcUeea  grossly  negligent  or  inattentire?  These 
are  all  questions  of  evidence." 

The  next  case  in  point  of  time  eeema  to  be  that  of 
Common  wealth  vs.  Fierce,*  pas&uil  upon  by  the  same 
court  that  decided  the  ca&e  of  Commonwealth  vs. 
Thompson,  but  with  quite  a  different  result.  Here 
the  physician  caused  the  patient  to  be  wrapped  in 
flannels  aaturated  with  kerosene  for  three  days,  from 
which  her  flesh  became  bo  burned  and  blistered  that 
she  died. 

The  counsel  for  the  accused  urged  that  if  he  made 
the  prescription  with  an  honest  purpose  ami  intent  to 
cuTe  the  deceased,  he  was  not  gnilty  of  the  offense 
charged,  however  grosa  his  ignorance  of  the  quality 
and  tendency  of  the  remedy  preacribed,  or  of  the  na- 
tnre  of  the  diseaae,  and  that  to  prove  hia  gailt  it  mnat 
be  shown  that  he  had  so  much  knowledge  or  probable' 
information  of  the  fatal  tendency  of  the  prescription 
that  the  death  may  be  reasonably  presumed  to  be  the 
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effect  of  obstinate,  willful  rashnese,  and  not  of  as 
honest  intent  and  expectation  to  cnre.  This,  it  irill 
be  remem'bered,  is  the  doctrine  enunciated  by  the  su- 
preme courts  of  Massachusetts  and  Missouri  in  the 
cases  of  Commonwealth  vs.  Thompson  and  Rice  vs. 
State.  The  snpreme  court  of  Maseachusetts,  however, 
in  the  present  case,  denied  the  corrcctneea  of  this  doc- 
trine and  declared  that  reckleesneBe,  in  the  moral  sens* 
of  indiHercuce  as  to  the  result  of  one's  actions,  eould  not 
be  applied  as  a  test  of  criminal  responsibility.  That 
in  criminal  matter6,aB  in  civil, thei*e  must  be  an  external 
standard  oi  what  would  amount  to  moral  reckless- 
neas  in  a  man  of  reasonable  pradence.  That  if  the 
prescriptions  used  were  dangerous,  according  to  com- 
mon experience,  one  who  made  use  of  them  could  not 
escape  responsibility  upon  the  ground  that  he  had  less 
than  the  common  experience.  Tlie  court  said:  "Com- 
mon experience  is  necessary  to  the  man  of  ordinary 
prudence,  and  a  man  who  assnmea  to  act  as  the  de- 
fendant did  must  have  it  at  his  peril.  When  the 
jury  are  asked  whether  a  atick  of  a  certain  aise  ia 
a  dendly  wi^apon,  they  are  not  asked  further  whether 
the  defendant  knew  it  was  en.  It  is  enough  that  he 
utied  and  saw  it  such  as  it  was." 

The  principles  laid  down  in  this  case  have  been 
followed  ill  the  late  case  of  State  va.  Gile,*  and  it  is 
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believed  will  be  recognized  by  other  conrta  aa  the  cor- 
rect law. 

Qnilt  to  be  Determined  by  Jnry. — In  detorrmning 

whether  or  not,  in  a  given  case,  a  physician  has  been 
guilty  of  such  gross  professional  conduct  as  to  render 
him  criminally  liable,  the  qoestion  Ib  one  of  fact  wliicb 
it  is  the  defendant's  constitutional  right  to  have  aub- 
raitted  to  a  jury  for  determination,*  The  jury,  in 
ftrriving  at  their  eonetasion,  are  not  to  be  governed  by 
the  usual  test  applicable  in  civil  matters,  and  find  tho 
accused  guilty  because  a  preponderance  of  the  evidence 
submitted  ahows  guilt,  but  they  must,  before  convict- 
ing, find  the  evidence  showing  guilt  to  he  so  strong  aa 
to  exclude  all  reasonable  doubt  of  innocence.  Such 
a  doubt  must,  however,  be  one  founded  upon  the  cir- 
cumRtances  and  evidence,  and  not  a  doubt  resting  apon 
more  conjecture  or  speculation. f  Thia  in  the  test  ap- 
plicable rn  all  criminal  matters. 

Intoiication  of  Phywcian. — The  fact  that  the  fatal 
treatment  may  have  been  superinduced  by  drunken- 
nees,  or  that  the  physician  may  have  been  in  an  in- 
toxicated condition  while  rendering  the  services  that 
resulted  in  the  patient's  death,  would  at  common  law 
be  a  circurastance  for  the  jury  to  take  into  considera- 
tion in  determining  whether  the  defendant  had  been 

*  KxfMrte  Wong  Voa  Ting,  106  (Jal.,  Sflti,  iV  Fac.  Rep.,  027. 
t  D.  &  lu.  KnowlAs,  4  Saw.,  B2I. 
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giiUty  of  groBsly  improper  conduct.  The  legislatures 
of  several  States  have,  however,  expresEly  provided  that 
a  physician  who  atiministere  while  intoxicated  a  poison- 
ous drug  or  medicine  which  results  in  death  shall  be  held 
guilty  of  manslaughter,  and  many  of  the  States  b&n 
passed  laws  making  it  a  miaderaeanor  for  one  to  prac- 
tise as  a  physician  while  intoxicated.* 

No  Right  to  Terminate  Life. — The  question  of 
whether  or  not  the  physician  ever  has  the  right  to 
terminate  life,  either  that  of  a  patient  hopelessly  ill 
and  suffering  intense  agony,  or  that  of  a  newly  bora 
monstrosity,  has  been  very  interestingly  discuased, 
rather  from  an  ethical  than  from  a  legal  standpoint, 
before  the  Medico-Legal  Society.f  Legally  speaking,  i» 
such  right  exists. 

Obtaining  Money  under  False  Pretense. — Similar 
to  the  civil  liability  resulting  from  deceit  is  the  criTni- 
nal  liability  from  obtaining  money  under  false  pre- 
tense. An  interesting  case  of  this  sort  was  rwcnlly 
paased  upon  by  the  court  of  appeals  of  Maryland. 
Here  the  complaining  witness  called  upon  the  defend- 
ant for  medical  treatment.     The  details  of  the  int«r- 

*  Sucli  actA  have  bocn  poaaod  In  the  ^atf>a  of  Culiforniii,  Idtlin 
Michigan,  Minaeftota,  Mnntana,  Nehiaaka,  Ni'w  Mpitco,  New  YoHt,  N"flflk 
Dakota,  Obiu,  OrejEjoo,  Bouth  Dabou,  Utah,  WafibingWn.'WiaMatii.aB' 
Wyoming. 

f  Ad  iiilemitiiiK  paper  on  the  Biibj^ot,  by  Clark  Bell,  Etq,,  10117  ba 
fuuDiJ  Id  vol,  Iv,  Aftont^  LaiF  Jirumal,  p.  ISA. 
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view  «re  pcrhapa  beat  told  in  the  words  of  the  witness, 
which  were  aa  follows:  "The  professor  ollered  iqb 
paper  and  told  me  to  write  my  name  and  a.ge  upon 
it,  and  not  let  him  see  what  I  wrote.  I  wrote  my 
name  and  age  upon  the  paper,  and  he  walked  up  and 
down  the  room  and  looked  out  of  the  window,  and  took 
the  paper  and  folded  it  up,  and  placed  it  against  his 
forehead,  and  then  told  me  what  I  had  written  on  the 
paper.  He  eaid,  '  You  guiTer  from  storaiich  trouble,  and 
I  eau  and  will  cure  you  within  eis  weeks;  if  not,  I 
will  return  you  your  money.'  I  asked  him  when  1 
Bhould  call  again,  and  he  said, '  Don't  come ;  I  will  coinu 
am!  see  you  and  work  on  you  for  hours,  and  after 
that  you  will  be  well.'  He  also  gave  me  a  charm  to 
wear.  I  wore  it  around  my  neck  for  one  hour.  Jin 
eaid  to  wear  it  was  essential  to  the  treatment.  I  am 
not  over  the  stomach  trouble  yet.  He  never  came  to 
my  honse  and  worked  on  me.  I  paid  him  twenty-sis 
dollars  and  thirty  cents."  After  this,  and  before  the 
time  fiaed  for  curing  the  witness,  the  defendant  left. 

It  will  be  remembered  that  no  expression  of  opin- 
ion or  promise  of  future  events  will  ordinarily  afford 
ground  for  an  aetion  based  upon  deceit.  Upon  simi- 
lar grounds  it  is  held  that  the  criminal  action  for 
obtaining  money  under  false  pretense  can  not  be  based 
upon  a  promiee  of  future  profits  or  benefits.  The 
coiuBol  for  the  accused  in  the  present  caae,  therefore. 
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contended  that  the  accused's  promise  of  future  benefit 
Would  not  sustain  such  a  prosecution.  The  court  was, 
IiowevCT,  of  the  opinion  that  the  essential  part  of  the 
transaction  was  the  aceusod's  representation  that,  in 
effect,  he  was  then  and  there  possessed  of  supernatural 
power  whoreby  he  could  cure  witness.  This  part  of 
the  transaction  was  no  promise  as  to  the  future,  but 
a  poeitiTe  assertion  of  a  present  condition,  and  the 
mere  fact  that  -a  promise  of  future  benefits  operated 
with  tliia  repi-esentation  as  a  part  of  the  inducement 
under  which  the  witness  parted  with  his  money  would 
not  operate  to  defeat  the  prosecution.  The  prisoner 
was  held  ^niilty* 

The  purpose  nf  this  chapter  being  to  examine  only 
those  questions  of  criminal  liability  resulting  from  the 
improper  exercise  of  proftssional  duties  and  the  exer- 
cise of  professional  functions  which  are  in  themselves 
unlawful,  notice  will  not  be  taken  of  those  cases  in 
which  the  physician  liaa  been  guilty  of  criminal  con- 
duct of  an  ordinary  character,  even  though  committed 
in  the  course  of  his  professional  relations  with  his 
patients. 

Criminal  Abortions. — The  most  prolific  souree  of 
criminal  litigation  growing  out  of  the  conduct  of  the 
physician  in  the  exercise  of  the  functions  of  his  pro- 
fession is  the  procnrement  of  abortions. 
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Abortion  88  a  criminal  act  seenw  to  te  of  com- 
paratively rrcent  origin,  as  neither  the  ancient  law 
writers  nor  the  early  English  statutes  refer  to  it  as 
611  ch." 

In  many  of  the  States  the  procurement  of  an  abor- 
tion with  the  consent  of  the  mother,  before  the  child 
became  quick,  was  not  at  common  law  conaldered  a 
criminal  act-f  The  theory  upon  which  the  courts 
arrived  at  this  conclusion  was  that  the  procurement 
of  an  abortion,  when  the  mother  had  griTcn  her  consent 
to  the  operation,  could  be  considered  a  wrong  as 
against  the  child  only.  According  to  Blackstone,  life 
begins,  in  contemplation  of  law,  as  soon  as  the  infant  is 
able  to  stir  in  the  mother's  womb;  therefore,  prior  to 
thiEJ  period  the  law  did  not,  at  least  for  the  purposes 
of  the  present  inquiry,  recognize  the  child  aa  tn  esse 
and  enpable  of  heing  the  object  of  a  criminal  in- 
tent or  act.J  The  early  statutes  in  scvpral  of  our 
States  apparently  recognized  this  distinction  in 
providing  that  the  Idlliug  of  an  unborn  "quick" 
child  should  constitute  the  crime  of  manslaugh- 
ter, etc. 

This  distinction  is,  however,  forcibly  repudiated  by 


*  ArchlmldV  Crim.  Pp.  anil  Fl.,  Pomeroj'a  efl.,  vol.  I,  ItOI. 
f  Thifl  w««  held  tn  (ve  thp  law  in  Iftwn,  Kontuokjr,  MaJDd,  Maasa- 
clmaciiii,  Mii"liijin,n,  Minro'iri,  hihI  New  JiTfOj. 
t  Sum  vc  Coui'er,  2S  K,  J.  Luc,  C3. 
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the  Pennsylvania  courts  in  the  case  of  Mills  vs.  Com 
niotuvtiallli,*  whort'iu  tha  court,  in  n^furouec  to  the  cou- 
tcntiou  that   the  absence  of  an  allegatioii  that   the 
mother  was  quick,  rendered  the  indictment  defwtiTe 
said:  "  Although  it  has  been  eo  held  in  Maseachusett 
and  in  some  other  States,  it  is  not,  T  apprehend,  tH 
law  in  Pennsylvania,  and  never  ought  to  have  been  t!» 
law  anywhere.    It  is  not  the  murder  of  a  living  chiL 
which  constitutes  the  ofTenf^,  but  the  destruction  a 
gestation  by  wicked  means  and  against  Kature. 
moment  the  womb  is  instinct  with  embryo   life  a 

gestation  hiLs  begun,  tbe  crime  may  be  perpetrated 

This  case  was  followed  as  a  precedent  by  the  gupre. 
court  of  North  Carolinn.f 

Notwithstanding  the  fact  that  it  was  at  coram 
law  not  generally  considered  criminal  to  commit  i 
abortion  upon  a  woman,  with  her  consent,  before  i 
child  quickened,  yet  if  one  performed  such  an  act  axr::^^ 
the  death  of  the  mother  ensued  he  was  held  guilty  ^c:^* 
murder.  This  was  upon  the  ground  that  the  act  v^^^^ 
«'ithout  lawful  purpose  and  dangerous  to  life,  and  th^^^' 
the  consent  of  the  mother  could  not  take  away  tt^^^^^ 
imputation  of  malice  or  criminal  intent.J 


SI  — 


*  Unifl  rs.  Conimonnonhli,  ]  3  ?«.  SL,  flSS. 
f  Plate  w.  SIflgJe,  SS  N.  Car..  680. 

}  CnmTnoDWOBlth  tin.  Pnrker,  r>0  HaBfl.,  268 ;  Smith  vt.  State, 
Uc.,  48. 
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It  seems  that  at  common  law  an  abortion,  when 
committeil  with  the  mother's  consent,  and  after  quick- 
ening, was  not  a  crime,  but  only  a  misdemeanor,  which 
could  not  be  punished  by  imprieonment  in  the  State 
prison.* 

This  qiiefltion  ia  now  regulated  by  Btatutes  in  the 
several  States  which  specify  what  acts  shall  be  con- 
sidered tantamount  to  the  crime  in  consideration  and 
provide  penulUtis  for  their  violation-f  These  statutes 
in  most  States  now  fail  to  draw  any  distinction  be- 
tween the  commission  of  the  oifense  or  attempt  at 
commission  before  and  after  the  quickening  of  the 
child,  making  it  a  felony  in  either  caaa  The  statutes 
of  Bome  States,  however,  preserve  the  distinction  by 
providing  a  more  severe  punishment  when  the  act  or 
attempt  ia  committed  after  quickening. 

A  detailed  examination  of  the  statutes  of  the  bgt- 
eral  States  would  require  a  greater  space  than  can  here 
be  devoted  to  that  purpoae;  we  will  therefore  pass  over 
the  subject  with  a  general  statement  of  the  most  usual 
provisions  contained  in  such  statutes,  which  are  that 
any  person  who  shall  administer  to  any  pregnant 
woman  any  medicine,  drug,  or  noxious  thing,  or 
who  fiball  use  or  employ  any  instrument  or  other 


•  EsanB  VI.  Pooiile,  ^9  S,  T.,  89;  HdliJuy  vs.  People.  9  DL,  111. 
f  The  matter  ia  Kentucky  aoomB  to  be  without  etututory  rcgulA* 
tlon. 
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mcaaa  with  intent  to  produce  a  miscarriage,  Tinlesa 
the  same  shall  be  necessary  to  preserve  her  life,  shall 
be  gui!ty  of  a  felony. 

Some  Statoa  provide  that  the  performing  or  at*' 
tempting  to  perl'orm  an  aliorilyu  thall  be  a  miEdo- 
meaaor^  and  that  in  case  death  results  from  the  act 
the  party  performing  the  same  shall  be  guilty  of  man* 
slaughter.  The  effect  of  such  statutes  is,  howerer,  M 
Bimply  to  reduce  the  crime  of  performing  or  attempt- 
ing to  perform  an  abortion  from  that  of  a  felony  to 
a  misdemeanor,  for  the  provision  that  the  party  per- 
forming the  operation  shall  be  guilty  of  manslaughter 
when  death  eneuea  doea  not  in  any  material  respect 
alter  the  common  law.  The  common  law  upon  thia 
Eubject  seems  to  be  that  where  one  attempts  to  cause 
an  abortion  in  a  way  not  to  inflict  serious  injury  upon 
the  mother,  and  the  mother  dies  from  negligence  in  the 
operation,  there  being  no  intent  to  kill  her,  or  to  M 
inflict  serioua  injury,  and  no  likelihood  of  such  result,  " 
the  offense  is  manslaughter;  if,  however,  the  act  i« 
one  from  which  death  or  great  injury  would  be  like!y 
to  result,  or  if  it  were  performed  with  intent  to  pro- 
duce death  or  grievous  injury,  then  the  offenae  is 
murdi-T.* 

The  liability  of  the  mother  for  causing 


tiiu    OEiense  a  h 
using  herself  to  ■ 
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miscarry,  it  seems  at  commou  law  was  rpgarded  much 
tile  Bunie  as  that  of  a  third  person.  If  she  comaiitted 
ih(i  abortion  before  the  child  had  quickened  she  was 
not  g^iilty  of  a  crime,  but  if  after  quickening  she  was 
Consitlered  guilty.  The  statutes  of  the  several  States 
*»iaking  it  a  crime  for  any  person  to  administer  to 
^-3iy  pregnant  woman  any  dnig,  etc.,  for  the  purpose 
^^J  unlawfully  producing  an  abortion,  are  cooBtmed 
*»-s  applying  to  third  parties  who  commit  eiicli  acta, 
l>"at  not  as  incriminating  the  mother  who  performs 
«Xn  abortion  upon  horaelf.*  Nor  was  tiic  submission 
*^^  the  mother  at  common  law  to  the  act  of  another 
^  Ji  producing  an  abortion  npon  her  held  to  render  her 
*i.ii  accomplice  in  the  oommiBsion  of  the  crime.  She 
'^^a.B  looked  upon  rather  as  a  victim  of  the  act  than 
ffXsa  particeps  crimiitis.\ 

Statutes  have,  however,  been  enacted  in  some  States 
^«:Tialdng  it  a  criminal  offense  for  the  mother  to  take 
^.Dy  mediciui!  or  use  or  submit  to  the  use  of  any  in- 
strument for  the  purpose  of  procuring  her  own  mis- 
«^aarriage.  Such  a  statute,  it  will  be  seen,  entirely  super- 
SdJeg  and  alters  the  common  law.]; 

*  Smith  UN.  SnfToriJ,  SI  AIs,,  4E;  Bittfiuld  rs,  Gonii,  IS  Iowa,  177. 
iDuon   tit.    People,  29    N.  1,    533;    Cum.   r».    Wood,    H   Gwj 

t  Surh  liiWB  exist  tri  Cnlifiimia,  Connptticiti,  Irlnho,  riiciiitnn,  ^riniitv 
""t™,  MontftUb,  Sorih  Dakoia,  Ntw  York,  ikiaih  Cftmliniv,  Sonth  Duttoui, 
'-''tah,  and  WisconBin. 
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Advice  to  Produce  an  Abortion. — The  mere  solici- 
tation or  adrice  given  to  a  pregnant  woman  that  she 
take  medicine  or  adopt  means  to  produce  a  roiscar-  M 
riage  does  not  constitute  a  crime  unless  the  solicita- 
tion or  advice  is  acted  upon.  In  the  case  of  Lamb  vs. 
State,*  the  act  upon  which  the  prosecution  was  haeed 
wae  the  eolicitation  of  a  pregnant  woman  to  take  cer- 
tain drugs  for  the  purpose  of  caueing  an  abortion,  bat 
it  was  not  shown  that  the  woman  did  take  the  druga. 
In  this  case,  after  observing  that  the  act  complained 
of  was  not  included  in  the  terms  of  the  statute,  the 
court  said:  '^  It  may  be  urged  that  a  BoUcitation  is-H 
an  attempt,  and  that  an  attempt  to  commit  a  mis- 
demeanor is  a  miademeanor.  Pursuing  the  same  trwn 
of  inference  and  reasoning,  we  may  go  a  step  farther,  f 
and  maintain  that  as  the  Bolicltation  ia  a  misdemeanor, 
an  attempt  at  solicitation  would,  by  the  same  rule,  be 
alao  a  misdemeanor.  This  process  might  be  indcfinitclr 
extended,  so  as  to  reach  persona  very  remotely  separated 
from  the  act  which  the  statute  intended  to  ptmisli.  Co- 
tainly  it  would  be  a  great  calamity  to  inrent  crimes  by 
subtle,  ingenious,  and  astute  deduction.  In  all  fw* 
countries  the  criminal  law  ought  to  be  plain,  perspico- 
0U8,  and  easily  apprehended  by  the  common  intelUgenee 
of  the  community.     It  is  the  essence  of  craeltv  and 
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injustice  to  punish  men  for  acta  which  can  be  con- 
strued to  be  crimes  only  by  tlie  upplicatiou  o£  artificial 
princijjies  according  to  a  mode  oi  disquisition  unknown 
in  the  ordinary  business  and  pursuits  of  life." 

A  more  recent  and  a  stronger  case  than  the  above 
vras  tlefid»eU  by  tlie  New  York  cuurt  of  iippoaU  in  1893.* 
Here  the  crime  was  charged  as  having  been  committed 
by  advisinrf  a  prcgnsint  woman  to  take  a  mndicinej 
drug,  or  substance,  and  to  use  mcanf?  to  procure  a  miB- 
corriage;  tint  it  vras  not  shown  that  the  advice  waa 
acted  upon.  The  statute  under  which  the  defendant 
was  progecutcd  provided  that  "  a  person  who,  with 
intent  thereby  to  procure  the  miscarriage  of  a  woman, 
unless  tlie  same  is  necessary  to  preserve  the  life  of 
tbe  woman,  .  .  .  advises  or  causes  a  woman  to  take 
any  medicine,  drug,  or  substance,  ...  is  giiilty  of 
abortion,  and  is  punishable,  etc."  The  court  said :  "  It 
would  hn  ft  VPT}-  strict  nnd  literal,  if  not  extra  ordinary, 
constmction  of  this  section  to  hold  that  proof  of  mere 
BQggcBtion  or  advice,  without  evidence  of  ils  being  acted 
upon,  could  convict  a  man."  The  court,  in  discussing 
the  question  further,  after  observing  that  it  woujd 
he  competent  for  the  legislature  to  impoRe  a  penalty 
for  mere  giving  advice  to  a  i^oman  to  take  a  medicine 
to  prodnce  an  abortion,  irrespective  of  its  being  acted 


Pcfitili!  «.  Philjw,  133  N,  r.,  287;  «lt  N.  E  Brp.,  1012. 
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upon,  eaid:  "For  the  man  to  be  *  guilty  of  abortion' 
within  the  provisions  of  this  chapter,  who  has  advieedfl 
the  woman  to  take  a  drug,  it  is  necessarily  and  logic* 
ally  to  he  implied  that  his  adrico  should  have  been 
followed  by  the  act.  Otherwise  we  should  have  to  draw 
the  apparently  absurct  coDclnsion  that  the  I^slatamfl 
intended  that  abortion  could  be  committed  or  caused 
by  the  act  of  ofEcring  advice." 

Intent,  Bather  than  Efficacy  of  Ueans  Employed, 
Oorerns. — In  one  of  the  first  English  statutes  *  eD*f 
acted  for  the  purpose  of  preventing  the  procurement 
of  abortions,  the  expression  "  any  poison  or  otlier 
noxious  thing"  was  made  use  of  in  describing  an  un- 
lawful means  of  performing  the  forbidden  act.  This 
expression  has  been  reenacted  in  the  statutes  of  many 
of  our  States,  and  is  judicially  defined  as  being  any 
drug,  medicine,  or  other  thing  which  ia  hurtful  or 
harmful. 

Under  the  New  Jersey  statute  which  makes  it  i| 
crime  to  administer  any  drug,  poison,  medicine,  ot\ 
noxious  thing  with  intent  to  produce  an  abortion,  the 
court  held  that  it  was  not  necessary  that  the  dnig 
or  medicine  used  should  accomplish  the  effect  designed, 
or  should  even  be  capabld  of  producing  a  miscarriage; 
but  if  it  ia  hurtful  and  is  administered,  prescribed,  oth 


•«0«i,  tv,c.  3r,§  18. 
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advised  with  the  intent  to  canee  a  TOiecaniage,  the 
crime  is  complete  the  moment  the  medicine  ia  titken. 
The  reaaouing  of  the  court  in  this  case  is  based  upon 
sound  policjj  and  should  commend  itaelf  as  correct 
law  whenever  the  question  may  in  the  future  arise. 
Justice  Scudder,  in  assigning  the  reason  for  this  con- 
clusion, said;  "The  design  of  the  statute  was  not  so 
mnch  to  prevent  tlie  procuring  of  abortions,  however 
offensive  these  may  he  to  morals  and  decency,  as  to 
guard  the  health  and  life  of  the  female  against  the 
consequences  of  such  attempts.  ...  It  is  danfreroiiB  to 
the  life  and  health  of  the  mother  and  to  the  existence 
of  the  child  to  esperiment  with  any  drug,  medicine, 
or  noxious  thing  to  produce  a  miscarriage.  The  igno- 
ranee  of  the  operator  may  lead  him  to  select  some- 
thing that  will  not  have  the  effect  he  deeigns;  but  if 
it  be  noxious  ia  any  degree,  though  in  the  judgment 
of  others  who  have  greater  knowledge  it  can  not  pro- 
duce the  effect  intended,  it  is  within  the  gtatuto."  • 

In  a  case  f  similar  to  the  one  above,  and  in  which 
the  law  was  held  substantially  as  there  stated,  the  su- 
preme court  of  Colorado  held  that  the  character  and 
cflpahilitiea  of  any  drug  alleged  to  have  been  used  in 
the  procurement  or  attempted  procurement  of  an  abor- 
tion are  questions  of  fact  to  be  determined  by  the  jury 

•  Sttie  w,  Gcdickft.  <S  N.  J.  T,iiw,  80. 
I  ]}0ttg1i«rt7  V*.  t!i*  People,  1  Colo.,  BH. 
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upon  the  evidence  before  them.  In  referring  to  the  es- 
Bential  element  of  the  crime  the  court  said:  "The  acta 
soiiglit  to  be  prohibited  and  the  crirae  sought  to  be  pun- 
ished are  the  using  of  noxious  substances  and  instru- 1 
meuts  with  intent  to  produce  miscsrriage.  It  is  not  n*-j 
cessary  that  the  miscarriage  should  take  place — that  ig^j 
that  the  administerinff  of  the  drugs  or  the  use  of  the  ii 
gtramcnt  should  be  followed  by  the  erpulsion  of  the 
fcEtus.  That  is  not  necessary  to  constitute  the  crime.  It 
is  the  administering  the  noxious  suhatance  or  the  use  of 
the  instnimentB  with  intent  to  produce  miscarriage 
that  makes  up  the  crime." 

A  recent  cage  in  apparent  conflict  vith  the  doe- 
trine  upon  wbicU  the  preceding  cases  are  bas«cl  oomcfl 
from  the  'J'exas  court  of  appeals.*  A  more  careful 
examination  of  the  case,  however,  shows  that  the  con- 
flict is  only  apparent,  for  the  decision  is  based  upon 
the  wording  of  the  Texas  statute  which  requires  that 
the  nieanfi  employed  to  pmduce  the  abortion  shall  be 
calculated  to  be  elTicaciouB.  Here  the  accused  admin- 
iifitered  cotton-root  tea.  Experts  for  the  State  toeti- 
fied  that  while  medical  books  said  an  abortion  vas 
liable  to  follnw  the  administration  of  cotton-root  tea. 
they  knew  nothino:  of  it  by  personal  observation,  sod 
thought  that  as  ndministorcd  to  the  prosecuting  wit- 


CRIMINAL  LIABILITV. 


il5 


ness  by  the  defendant  it  was  not  calculated  to  pro- 
duce an  abortion. 

Upon  the  qnestion  in  consideration   the  case   ol 
Commonwealth   va.   \V.*   ia   instructive.     The   statnte 
iioder  wtiich  the  defendant  was  proBecuted  was  as  fol- 
iows:  "If  any  person,  with  intent  to  procure  the  mia- 
carriage  of  any  woman,  ehall  milawfuUy  administer 
to  her  any  poison,  drug,  or  subatance  whataoerer,  or 
8hall  unlawfully  use  any  instrumeut,  or  other  means 
whatsoever,    with   like   intent,   such   person   shall    be 
guilty  of  felony."     The  evidence  in  this  case  tended 
"to   show  that  the  defendant  had  been  guilty  of  im- 
proper  liberties   with  the   complaining  witness;   that 
shortly  thereafter  her  feara  were  excited  by  an  iiregu- 
Ittrity  in  her  monthly  courses,  and  that  she  made  this 
•ciiowt!  to  the  defendant.    He  expressed  the  belief  that 
^he  had  taken  cold,  and  advised  the  use  of  a  tea,  and 
afterward  brought  her  a  pWal  of  iron  tincture,  instmct- 
irig  lier  to  take  ten  or  fifteen  drops  before  meals  for 
the   purpose  of  strengthening  her.     Professional  evi- 
dence was  given  that  the  iron  could  do  her  no  harm, 
bvt  on  the  contrary  was  a  benefit  to  her. 

The  court  instructed  the  jury,  in  effect,  that  the 
Tnotive  or  intent  of  the  defendant  in  fumiehing  the 
pTosecutrix  with  the  iron  Bhould  govern  in  determin- 

•  Cora.  M,  W ,  H  riitfh.  B.,  463. 
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mg.hi&  liability;  that  at  the  time  the  iron  was  giTcn 
there  was  no  cortainty  of  pregnancy,  &nd   that  his  M 
motive  as  expressed  did  not  indicate  a  crimiiial  intent; 
yet  if  they  concluded  from  all  the  circumstanoes  that 
the  drug  was  adrainiBtered  with  intent  to  procure  s 
miscarriage,   they  ehould   find   the   defendant   guilty. 
The  evidence  further  showed  that  the  prosecutrLi,  after 
undergoing  violent  and  excessive  esercise,  jumped  from 
a  ladder,  the  effect  of  which  was  to  cause  a  miscar- 
riage.   Whether  or  not  this  means,  if  induced  by  thft 
defendant,  rendered  him  liable  tinder  the  etatatc  wm 
a  question  strongly  opposed  by  the  defense,  who  urged 
that  the  words  of  the  statute  defining  the  crime,  "or  — 
shall  U8H  any  instrument  or  other  means  whatfloever,"  V 
imply  some  net  to  be  done  by  the  defendant  and  not 
by  the  woman  herself  under  hia  advice.     Upon  this  I 
question  of  law  the  court  said  to  tho  jury:  *' We  hare 
given  this  queetion  some  reflection,  and  our  conclusion   _ 
is,  to  submit  the  case  to  you  upon  the  evidence,  with  f 
the  instruction  that  the  third  count  (alleging  the  ex- 
cessive exercise  and  jump  as  an  act  induced  by  the 
defendant)  sots  forth  the  offense  within  tlie  intent  and 
meaning  of  the  act  of  assembly. 

"  Wc  are  not  prepared  to  adopt  the  riew  of  the  lair 
presented  by  the  defendant's  counsel,  for  the  reason 
that  5uch  an  interpretation  would  greotly  abridge  what 
we  conceive  to  be  the  remedial  design  of  the  act,  and 
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to  a  great  extent  frustrate  the  cxpresaed  intention  ol 

ibframers.    If  a  pensun  intent  on  inducing  an  abortion 

Dinst  not  only  prescribe  the  drug,  bnt  with  his  own 

iflnd  put  it  to  the  victim's  Hp%  or,  after  contriving 

«i«  mechanical  meaiiB,  mnat  to  moral  constraint  super- 

fl-dii  physical  force,  we  can  readily  perceive  how  the 

'''ortioDist  may   practise  hta  nefarious  achemca  with 

^^npimity  in  the  very  face  of  the  statute,    tlpon  the 

*ornmon wealth's  evidence,  the  case   is  one  of  crimi- 

**Ql  abortion — tliut  is,  unlawful  means  were  made  use 

*^'   to  procure  a  miecarriage.     The  defendant,  accord- 

***g  to  the  evidence,  contrived  these  means,  end  used 

*ho  prosecutrix  in  rendering  them  efficacioxis ;  what  she 

'^id  was  as  much  his  act  as  if  she  had  heon  moved  to  it 

*^y   outward  constraint.     The  means  used  to  produce 

^he   abortion,  therefore,  were  used  by   the  defendant 

^Ufit  as  much  as  if  he  had  employed  physical  instead 

^^t  moral  force." 

Upon  the  question  of  fact  to  be  determined  by  the 
Jxiry  the  court  instructed  them  that  they  were  to  con- 
sider cnrefuUy  all  the  cvidonee,  and  from  that  deter- 
*tune  whether  the  defendant  conceived  the  violent  and 
QotcosEive  exercise  as  a  meaos  of  producing  a  miscar- 
riage, and  whether  he  induced  her  to  employ  it  with 
ixitent  on  his  part  of  producing  a  miscarriage. 

The  jury  failed  to  agree  and  were  diseliargod.    The 
JJTosecutrix  soon  removed  to  another  State,  and  it  seems 
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was  prevented  from  returning  and  appearing  in  court 
by  declining  health.  A  nolle  prosequi  was  therefore  en- 
tered and  the  defendant  dismissed.  H 

Pregnancy  not  Necessary  for  Gomroiision  of  the 
Crime;  Statutory  Exceptions. — In  harmony  with  the 
above  decision,  and  probably  based  upon  the  same  rea- 
son— viz.,  that  the  chief  aim  of  the  law  19  to  protect  the 
woman  from  injurious  attempts  to  cause  her  to  mis- 
carry— ia  the  rule  that  it  is  not  essential  that  the  womnn 
ghnll,  in  fact,  be  pregnant  when  operated  upon,  in  order 
to  render  the  person  attempting  to  produce  her  miscar- 
riage criminally  liable.*  This  rule  can  not,  of  course, 
E-xist  where  the  statute  under  which  the  attempted  abor- 
tion is  nought  to  be  punighcd  expressly  provides  tbat  M 
the  woman  shall  be  pregnant;  such  statutes  soiuelimea  ' 
provide  that  it  ehiill  bu  a  crime  to  prodncf  or  attempt 
to  produce  an  abortion  upon  a  woman  "  pregnant  with 
child."  In  Bucli  a  case  it  is  an  esaential  part  of  the 
crime  that  the  person  npon  whom  the  attempt  has  been 
made  was  in  fact  bo  pregnant,  and  if  the  prosecution 
fails  in  showing  this  condition  to  hare  exiistcd  the  ac- 
oused  con  not  bo  convicted  even  though  it  ia  ctearl/fl 
shown  that  he  has  attempted  to  produce  an  abortion. 
Nor  will  it  make  any  difTerenoe  ia  the  necessity  of  pnnr- 


•  RpRintt  v».  Goodchild,  2  Car.  Mtd  K  ,  202;  Com,  w,  T»jlor,  M 
USM.,  SSI. 
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^^^  the  pregnancy  that  a  new  law  ma;  have  been  en- 

ti-otcd  obviating  this  necesiuty  by  elimiuatljig  the  wordd 
pregnant  with  child,"  after  the  time  of  ttie  alleged 
ttlteinpt  to  piirfonii  an  abortion  and  hufore  trial,*  it 
t»eing  a  constitutional  guarantee  that  no  person  fihall 
Ije  convicted  of  a  criminal  act  upon  less  evidence  or  evi- 
dence inferior  to  that  which  would  have  been  requiaite 
to  a  conviction  at  the  time  the  alleged  criminal  act  was 
Committed. 

Vitality  of  Toetus  not  Essential  to  Conunission  of 
tlie  Crime, — II  has  been  contended  that  If  the  foetus  had 
lost  vitality  at  the  time  the  act  intended  to  caT,;se  a  mis- 
carriage was  committed,  tliia  will  relieve  the  defendant 
of  criminal  liability.     Upon  this  qUifistion  we  have  two 
oasee  nciirly  contcmporaueous — one  from  the  supreme 
court  of  Massachusetts,  decided  in  1858,  and  one  from 
the  supreme  court  of  Vermont,  decided  in  1859,  which 
at  first  blush  nppcar  to  bo  in  conflict.    The  Vermont 
case  lays  down  the  rule  squarely  ihut  whore  a  physician 
sttcmpts,  with  unlawful  intent,  to  produce  an  abortion, 
it  is  no  defense  that  it  may  be  subseqaently  discovered 
that  the  foetus  had  lost  vitality  previous  to  the  opera- 
tion or  that  the  onse  wns  nup  in  whirh  it  would  have  been 
necessary  to  destroy  the  fcptus  to  save  the  mother.    If 
the  physician  did  not  know  this  fact  at  the  time  of  treat- 
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ing  the  patient  and  attempted  to  produce  the  miscar- 
rtege  for  uther  than  a  lawful  pur^ioee,  he  ia  crimin&Uj 
liable.*  In  the  Massachusetts  case  f  there  appears  at 
ftnit  glance  to  he  a  more  lenient  application  of  the  law. 
There  tJie  court  Ba^-a  that  if  there  had  heen  evidence 
that  the  fffitus  had  lost  it*  vitalitj,  it  might  hoTe  been 
the  duty  of  the  judge  to  Bay  directly  to  the  jury  that,  if 
they  so  found,  the  case  waa  not  witliin  the  statute. 
Upon  examining  the  case  more  carefully,  however,  it  is 
iLpparent  that  the  court  had  in  contemplation  the  effect 
that  would  have  been  produced  by  the  introduction  of 
evidence  on  behalf  of  the  defendant  to  fthow  tlie  exist-  ■ 
ence  of  a  condition  justifying  and  requiring  the  opera- 
tion  performed.  In  such  a  case,  it  is  apprehended,  the 
question  of  intent  upun  the  part  of  the  dt^fendant  at  the 
time  he  administered  the  drug  or  performed  the  opera- 
tion would  properly  be  aabmitt^d  to  the  jury  for  deter- 
mination, and  that  they  should  properly  find  him  guilty 
or  innocent  accordingly  as  they  dcterniinc  his  motive 
and  purpose  to  have  been  to  unlawfully  relieve  the 
mother  of  the  burden  of  bearing  the  child,  or  to  save 
her  from  the  impending  danger.  With  this  interpre- 
tation it  irill  be  observed  that  the  Massachusetts  case  ia 
in  complete  harmony  with  the  Vermont  case. 


*  Slnte  vt.  Hownrd,  .12  Vt.  S80. 
t  Com.  lu.  Wood,  77  Maw.,  69. 
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7iutification  for  Ferforming. — Tliese  cases  bring  it^ 
"U*    <m  cxuminatitin  of  tJn;  question  oC  when  a  physiciau 
i^  justified  in  perfdrming  an  abortion.    The  statutes  o( 
raany  States,  in  making  it  a  crime  to  procure  an  abor- 
ti-OB,  expressly  except  ttiose  cases  in  which  the  abor- 
tion may  be  necessary  to  preeerre  the  life  of  the  mother, 
or  shall  have  been  advised  by  one  (sDmetimes  two)  phy- 
sicians to  be  necessary  lor  euch  pnrpoae.    The  proper 
coDBtruction  of  euch  an  act  seems  to  be  that  if  the  phy- 
sician operating  believea  the  performance  of  an  abor- 
tion neccBsary  to  eave  the  mother's  life,  and  acts  upon 
Ibis  belief  without  availing  himself  of  counsel  and  ob- 
taining the  advice  of  the  number  of  physicians  named 
in  the  statute  of  his  State  thut  euch  operation  is  neces- 
Eary,  he  is  not  exonerated  unless  he  is  correct  in  euch 
belief.     But  if  he  calls  in  counsel,  and,  after  proper 
examination,  they  advise  him  that  the  operation  is  ne- 
cessary, he  is  then  justified  in  performing  itj  and  will  be 
held  harmless  whether  his  advice  was  correct  or  not. 
It  is  apprehended  that  the  law  is  substantially  the  game 
in  those  StateH  having  no  provigions  in  their  statutes  for 
securing  the  advice  of  other  physicians  as  to  the  neces- 
sity of  performing  such  an  operation.     The  fact  that 
the  preservation  of  the  mother's  life  requires  that  a 
mlBcarriage  be  performed  upon  her  is  always  a  jasttfica- 
tion  for  producing  an  abortion,  whether  the  statute  ex- 
pressly BO  provides  or  not;  if,  however,  the  physician 
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performing  the  abortion  assumes  the  responstbilitj  of 
determining  that  the  operation  ia  ncceeBary,  and  acts 
upon  his  own  judgruent,  he  will  be  br^iind  at  Mb  peril  J 
to  judge  correctly;  but  if  he  acte  in  good  faith  in  secur- 
ing u  consultation  he  will  then  be  protected  in  acting 
upon  the  advice  of  the  conaaltants,  whetlier  tbeir  opin- 
ion of  the  patient's  condition  19,  in  fact,  correct  or  not^ 
Should  the  physician's  good  faith  in  obtaining  the  con- 
sultation be  questioned,  it  would  tlieu  be  for  the  jury 
to  tlt^l^rmitie,  tnmi  all  tiie  attendant  circuniBtancesj 
whether  the  consultation  was  a  mere  ebam  and  collusive 
pretense  made  to  give  color  of  legality  to  an  unlawful 
act,  or  wag,  in  fact,  an  honest  eftoi't  made  tu  deler- 
mine  the  patient's  actual  condition  with  a  view  to  ren- 
dering to  her  euch  medicul  services  as  her  real  needs 
required.  Probably  the  physician's  best  safeguard 
against  an  attack  of  this  sort  is  the  exercise  of  a  wise 
discrimination  in  the  choicr;  of  consultantfl,  for  if  a  con- 
sultation is  secured  with  consultants  whose  professional 
integrity  is  irreproachable,  no  inipukation  of  bud  faith 
can  be  safely  made,  much  less  maintained.  ■ 

The  supreme  court  oE  Massachusetts,  in  a  case  be- 
fore them  some  years  ago,*  expressed  their  approval  of 
au  instruction  given  to  the  jury  in  the  trial  court, 
wherein  the  legal  duty  of  the  physidaa  in  an  emer- 

*  Uommunneahb  v*.  Brown,  ISI  Maie^  69. 
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Jency  of  the  Bort  in  contemplation  was  said  to  be  at  a 

mueli  lower  etaiidard  than  that  above  fixed.     Therein 

fhe  trial  judge  said :  "  A  phyeician  may  lawfully  procure 

Wie  miBcarriage  of  a  woman  pregnant  with  child  by  any 

Dieans  applicable  and  reasonable  for  that  purpose,  di- 

^t!tly  or  indirectly,  if  in  so  doing  hfl  aets  in  good  faith 

'oj-  the  preservation  of  the  life  or  hcaUh  of  such  preg- 

^^Tit  woman.    The  juBtificatiou  ol  a   plijaiciim  thiia 

*<^ting  must  depend  upon  his  exercising  his  best  skill 

^*id  judgment^  and  in  the  houe;Bt  belief  that  the  acta 

''^i^Jreotly  applied  to  produce  a  mificarriage,  or  applied  to 

'*i«  treatment  of  a  disease  to  as  to  involve  a  mieear- 

'**Qge  as  a  not  imusual  incident  of  such  treatment,  aro 

^^ceasary   to  eave  Biich  pregnant  woman  from  great 

t>^ril  to  her  life  or  health." 

While  the  standard  upon  which  this  instrnction  is 
^ftsed  is  the  one  iinclerlying  renrly  the  whole  law  of 
^vil  and  criminal  liability,  yet  it  can  not  be  safely 
advised  that  the  courts  will  in  similar  cases  follow  the 
Opinion  therein  expressed.     Moreover,  should  this  opin- 
ion be  followed,  the  question  of  fact  to  be  determined  by 
the  jury  of  whether  or  not  the  physician  did  exercise 
"  his  be&t  skill  and  judgment  "  and  act  "  in  the  honest 
lelief  "  that  such  operation  was  uccesi*ary,  will  he  a  per- 
ilous one  which  will  be  eliminated  from  nil  eases  in 
which  the  physician  observes  the  legal  duties  herein, 
first  laid  down. 
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The  necessity  of  destroyinR  the  child  to  save  the 
mother's  life,  as  contctnjilatcd  by  tho  statute,  applies 
to  thoBQ  casee  only  where  the  death  of  the  mother 
dm  rc&fionabty  be  anticipated  to  result  from  nat- 
ural causes  unless  the  child  is  dcBtroycd.  For  ex- 
ample, it  is  evidently  not  within  the  meauing  of  the 
statute  that  the  physician's  conduct  in  destroyiug  the 
child  is  JDstifled  as  necoMary  to  save  the  mother's  Ufa 
when  the  only  reason  to  anticipate  the  mother's  death 
from  a  eoiitiimatlon  of  her  condition  of  pregnancy  is 
that  E^hc  has  threatened  to  commit  suicide  if  she  is  not 
operated  upon.*  Nor  is  the  consent  of  the  mother  to 
the  operation,  nor  a  desire  to  screen  her  from  exposure 
iind  diiiffracuj  any  justifictttiou  fyr  the  act.f 

Burden  of  FroTing  Sxistence  or  Non-exitteiice  of 
Ifecessity  for  Operating:. — Wh^tlier  it  is  necessary  for 
Ibe  State  to  prove  as  an  eseential  feature  of  the  case  of 
the  prosecution  that  an  abortion  was  not  neeesaary  to 
save  iho  life  of  the  mother,  or  whether,  on  the  other 
hand,  this  fact  will  be  presumed  and  the  bnrden  of  prov- 
ing that  such  operation  was  neceesary  to  the  mother'9 
EAfety  devolve  upon  the  defendant,  should  he  desire  to 
make  such  a  defense,  is  a  question  upon  which  the 
courts  are  divided. 

The  general  rule  of  evidence  regulating  the  burden 

■  TUtchanl  im.  Rtato,  19  WW..  .tOT. 

t  Cdiu.  v.  WmkI,  it  UasB.,  8fi ;  Com.  m.  Snow,  llA  Hom.,  47. 
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^^  proof  is  that  the  burden  or  Tcquircraent  of  proving 
*^y  fact  ties  upon  the  party  who  substantially  asserts 
"t^e  afTirmativG  of  the  issue.    This  rule  is,  howeverj  sub- 
ject to  B  number  oi  well-recognized  exceptions,  among 
^hich  Ls  the  rule  that  when  a  gtatute,  in  creating  or  de- 
^Xiing  an  oilonee,  makes  negative  matter  or  a  negative 
Condition  a  material  element  of  the  offense  described, 
then  this  negative  condition  must  be  proved  hy  the  party 
OxifoTcing  the  operation  of  tlio  statute.    That  the  etat- 
Tates  of  the  several  Statea  prohibiting  the  production  of 
abortion,  aa  usually  worded,  come  witliin  this  exception, 
i&eezna  evident;  yet  in  apparent  conflict  with  this  rule^ 
Sit  least  in  the  present  case,  is  the  rule  that  where  facts 
aire  peculiarly  within  the  knowledge  of  either  party  to  a 
Buit  the  burden  is  upon  that  party  to  prove  them. 

The  supreme  court  of  Oregon,  in  a  well-conaidered 
opinion,  denies  the  application  of  the  last  rule  men- 
tioned  to  this  claas  of   caaea.     The   court,  speaking 
through  Justice  Thayer,  says:  "The  relative  conven- 
ienceof  the  parties  to  make  the  proof  ought  not, it  seems 
to  me,  to  he  taken  into  consideration;  hut,  in  any  event, 
no  gnch  rule  should  be  applied  to  a  criminal  case,  where 
the  accused  is  presumed  to  be  innocent,  and  the  prose- 
cution is  required  to  prove  him  guilty  beyond  a  reason- 
able doubt.  .  .  .  Proof  that  a  physician,  in  Ma  profes- 
sional treatment  of  a  woman  pregnant  with  a  child,  had 
used  means,  with  the  intent  thereby  to  destroy  the  child. 
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and  the  death  of  the  child  was  thereby  prodacod,  is  not 
evidence  that  the  treatmeii.t  was  not  necessary  to  pre- 
BBire  the  life  of  the  mother;  nor,  if  it  produced  the 
death  of  the  mother,  that  it  was  not  an  honest  effort  on 
the  part  of  the  physician  to  preserve  her  life.  The  oi- 
perience  of  mankind  shows  that  cases  have  often  arisen 
in  which  such  treatment  has  Beceaaarilybeon  resorted  to, 
and,  in  the  absence  of  other  proof,  tin-  law,  in  its  benig- 
nity, would  prosiimQ  timt  it  was  performed  in  goo<I  faith, 
and  for  a  legitimate  purpose.  The  extent  of  proof  to 
establish  the  negative  avcnnent  in  such  a  case  would  H 
neceeearily  be  limited  by  the  circuinstances.  It  conld 
not,  in  the  nature  of  things,  be  made  positive,  except 
as  aided  by  the  fact  that  the  accused  was  able  to  refute 
it  absolutely,  if  untrue,  and  had  failed  to  attempt  to  do 
80."  •  The  iupreme  eonrt  of  Miniieaota,  in  examining 
ft  qnpfltion  very  nearly  rplatetl  to  this  one,  indicated 
its  disposition  to  hold  tho  law  as  nhove  lali^  down.f 
while  the  supreme  court  of  Ohio  very  clearly  e.'^prcssed 
its  opinion  that  it  was  incumbent  upon  the  State  to  f 
prove  that  the  prnduetn^  of  the  abortion  was  not  *  ne- 
cessary to  preserve  the  life  of  Piieh  mother."  The 
ground,  however,  upim  wluch  this  court  arrived  at  tbii 
conchision  was  that  the  facts  showing  whether  or  not  it 


•  euu-  VK.  Cl^ltlI'nt^  U  Ore ,  2«7,  U  Pac.  Rep.,  410. 
f  StaM  v*.  Hclntrrc,  19  Uinn.,  9S. 
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'as  nocGsaary  to  perform  the  nlwrtion  to  save  the  moth- 

^•'^8  life  were  not  peculiarly  ■withm  the  knowledge  of  the 

"^fondant.     TTpon    this    point    the    court,    speaking 

*"fxmgh  Chicf-Justiee  Dny,  said:  "The  circumstances 

^'tending  thr  procur<=Tiient  of  an  abortion,  tending  to 

i'^\e  that  it  waa  unnecessary  for  the  purpoac  of  pre- 

^T^ing  the  liEe  of  the  mother,  ordinarily  can  be  shown 

lUite  as  easily  upon  the  part  of  the  prosecution  as  it 

^^ll  be  proved  by  the  defendant  that  it  was  necessary  for 

'hat  purpose.'*    The  negative  of  the  fact  that  the  abor- 

■•ion  wae  advised  by  two  physicians,  the  court  holds, 

*Or  a  like  reason,  is  not  oeceasary  to  he  proved  by  the 

^tate.     Ilere  the  fact  that  the  physician  obtained  the 

^<ivice  of  two  pliyKiciaus  of  the  necessity  nf  the  nppra- 

'■lon,  if  indeed  he  did,  is  one  which  is  peculiarly  within 

*^Xg  knowledge  and  one  of  which  it  might  be  impossiblo 

^Or  the  State  to  prove  the  negative.* 

Upon  the  other  hand,  it  is  hold  in  several  well-con- 
sidered cases  that  it  is  not  ineiimhent  upon  the  State 
to  show  that  the  operntion  is  not  necessary,  hut  that  this 
ia  fl  matter  of  defense  peculiarly  within  the  knowledge 
of  the  defendant,  which  he  must  prove  if  avaihible. 

The  enpreme  court  of  New  York  lays  down  the  rule 
"•inqualifiedly  that  it  is  not  for  the  State  to  prova 
"tlie  absence  of  a  necessity  for  performing  the  operntion, 
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[)iit  that  this  is  a  matter  of  defense  which  must  he  affin 
iitivcly  provt'd  hy  the  dt'tenJunt.*    Thu  twinu  rule  is  ad-_ 
liurtHl  tu  in  ttie  State  of  Wiscoimin.t 

CoustitQtioiiai  and  Lepai  Safeguards  in  Crii 
Caae8.-^Whcn  onu  a(,>ciiHt>d  nf  a.  crimiual  oHeaae  enters 
a  cuurt  uf  justiuu  uittuig  Xvr  the  {jurpu^so  q£  dettsmiiuiug 
his  innocence  or  guilt  of  the  crime  charged,  he  is  pro- 
tected hy  conAtitutinna!  guarantees  and  presumptioin 
of  law,  wiaely  designed  to  guard  the  innocent  from  the 
untoward  and  soiiietirritm  perilous  chain  of  circuin- 
etances  which  often  falsely  bespeak  guilt.  In  all 
criminal  cfises  the  place  of  trial  must,  by  virtue  of 
the  United  Status  Couutitutlon,  be  In  the  Stat4}  aod 
district  where  the  crinift  has  hftnn  committed.  This 
provision,  prevents  the  possibility  of  taking  the  prisoner 
to  a  distant  State,  where  it  would  probably  be  impoEsi- 
ble  for  him  to  secnre  evidence  to  disprove  or  combat 
that  prodiired  by  the  prosecution.  The  manner  of 
trial,  according  to  the  guarantee  of  the  United  States 
Constitution,  shall  be,  in  federal  cases,  by  jury,  and  by 
a  similar  guarantee  conLain^d  in  the  coii»tiluiiong  of  the 
several  States  the  trial  of  prisoners  for  crimes  agaioet 
the  respective  States  shall  also  he  by  jury.  Tbeee  guard 
antees,  together  with  the  wise  laws  which  generally  pre^ 

*  Peoi>la  T«.  McGonegal.  17  N.  T.  Supp.,  til,  186  N.  Y.,  «S;  Brut- 

fijrcl  VI.  Vwide,  30  Bun,  309, 

f  HdU-lmni  lit.  Stau,  7U  Wis,,  857,  48  N.  W.  Rep ,  860. 
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Tail  for  the  purpose  of  securing  unprejudiced  juriea, 
insure  the  prisoner  a  reasoimblj  fair  trial. 

The  first,  and  probably  on(j  of  the  moEt  important, 
intendiTients  of  the  law  in  the  prisoner's  favor  is  the 
presumption  of  his  innocence.     This  presumption  can 
only  he  overcome  by  the  production  of  evidence  on  the 
trial  so  strong  as  to  remove  from  the  raind  of  the  jury 
ovury  reasonable  dmilit  aa  to  his  guilt.    In  civil  matters 
't  has  been  shown  tliat  the  jnry,  after  weighing  the  cvi- 
^ojice,  are  to  give  Llieir  verdict  in  accordanfie  with  the 
preponderance  of  evidenee;  but  in  eriininal  njattere,  it 
^>i^gt  be  observed,  tlie  rule  is  dilTeront.    Here  the  jury 
*^"ni  not  find  the  flccused  guilty  imless  the  evidence  indi- 
*^ting  guilt  prcpondoratoa  so  greatly  over  that  calcii- 
lat«J  to  show  innecence  as  to  remore  from  thy  mind  of 
"tHe  jury  every  reaaonable  doubt  of  the  doft'ndant's  guilt. 
In  the  manner  of  prodncing  the  evidence  against 
the  prisoner  the  solicitude  of  our  Constitution  and  laws 
■for  justice  to  the  accused   is  again  shomi.     In  civil 
tnatters,  if  a  witness  is  far  dietant  from  the  place  of 
trial,  or  it  ho  is  eick  and  unnhio  to  appear  in  court,  his 
deposition  may  be  taken  and  produced  upon  the  trial 
with  a  like  effect  as  his  personal  statement  made  before 
tlie  jury,  or  perhaps  even  greater;  but  not  so  in  crimi- 
nal matters.     Here  the  Constitution  saya  the  accused 
sViall  he  confronted  by  the  witnesses  against  Mm — that 
"  is.he  ehall  meet  them  face  to  face — and  theyshall  testify 
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in  open  court  and  in  liin  prefloncc.  Tho  prisoner  is  afi 
sui-cd  the  right  of  compulsory  process  to  obtain  witnesses 
is  his  favor,  and  in  spared  the  necessity  of  being  himself 
required  to  testify.  Moreovor,  he  ig  guaranteed,  the 
right  of  being  informed  of  the  nature  and  cause  of  the 
accusation  againat  him,  and  ia  assured  the  asaistancc  of^ 
counsel  for  his  defense.  And,  above  all,  when  one 
acquitted  of  the  crime  charged,  his  innocence  can  neve 
again  be  judicially  quostioued.  But,  notwithstanding' 
all  those  legal  barriers  thrown  about  the  accused,  it  if 
apprehended  that  many  innocent  men  have  suiTcred 
because  of  inadvertent  circumatancca,  or  perhaps 
through  indifloretions.  The  evidence  of  circumstanc 
is,  08  all  Icnow,  often  most  convincing,  and  yet  boi 
times  leads  to  absolutely  falec  conclusions. 

Bnles  Qoveming  Admission  of  Evidence  in.  Abe 
tion  Cases. — In  order  to  understand  more  particularly 
what  character  of  evidence  is  admiBsible  to  prove  the 
commisBion  of  the  crime  in  consideration  and  the 
amount  and  weight  of  such  evidence  necessary  to  fix  the 
guilt,  an  examination  will  be  made  of  a  few  cases  ifl 
which  the  evidence  has  been  passed  upon  and  the  pris- 
oner's guilt  or  innocence  dctermiiiEid  liy  the  jury.  Bat 
firgt  a  brief  reference  will  be  bad  to  the  general  rules 
of  law  regulating  the  admission  of  evidence.  M 

In  the  trial  of  a  case  before  a  jury,  whenever  either 
party  offers  evidence,  the  admissibility   of  that  evfej 
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■  dence  is  a  fiuestion  of  law  to  be  decided  by  the  judge. 
I  If  the  judge  decides  that  the  evidtncc  is  proper  and 
I  adiuiHsible,  it  then  becomes  the  province  of  the  jury  to 
I  Weigh  and  determinB  the  effect  of  that  evidence.  The 
judge,  in  pfisaing  apon  the  admiasibility  of  the  evidenee, 
^ust  determine  whether  it  is  relevant  to  the  question 
at  iesue.  In  determining  thia,  recourse  is  had,  if  in  a 
civij  matter,  to  the  pleadings,  or  preliminary  written 
statements  of  the  facts  or  conditions  claimed  by  the 
'eapectiTe  parties;  if  in  a  criminal  matter,  to  the  in- 
dictment or  information,  and  herein  will  be  found  many 
technical  discussions,  which  can  be  neither  interestingly 
Oor  profitably  examined. 

The  general  rule,  that  the  beat  evidenee  of  which 
the  case  in  its  nature  is  susceptible  is  required,  has  been 
heretofore  referred  to.  This  mle  simply  means  that 
"^^hen  a  certain  fact  can  be  shown  by  autheutic  evidence 
^  secondary  or  inferior  grade  of  evidence  will  not  be 
*i(3mitted  to  prove  the  same;  ifj  for  inetance,  the  con- 
tents of  a  certain  letter  or  writicg  are  desired  to  be 
Proved,  then  the  letter  or  original  writing  itself  is  the 
OQly  admissible  evidence;  if,  however,  it  can  be  shown 
that  the  letter  is  lost  or  destroyed,  then  aecondary  evi- 
dence of  its  contents  may  be  admitted. 

Similar  in  principle  to  thia  rule  is  the  one  rejecting 
aa  incompetent  all  hearsay  evidenee,  The  rule  regard- 
iag  hearsay  evidence  is  that  the  witnesB  may  te&tify  as 
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to  facte  lying  vithin  hie  own  knowledge,  but  that  1 
(lan  not  ttistiiy  frgm  information  given  by  others.  There 
are,  however,  a  uuniber  of  eiceptiomj  to  this  rule  wluch 
figure  very  importantly  in  the  trials  of  the  class  of 
cases  we  are  about  to  examine.  One  of  these  excef)- 
tions,  or  apparent  exceptionB,  is  that  the  esppcssiona  of 
another  showing  his  bodily  or  mental  feelings  at  the 
time  they  were  made  may  be  given  in  evidence  by  a 
witness  who  was  present,  where  the  physical  or  mental 
condition  of  sucli  party  at  that  time  is  relevant  to  the 
question  in  iesue.  Aiiotht,'r  and  important  exceptioD, 
and  one  which  it  ie  difficult  to  adequately  and  clearly  ex- 
preaa  in  few  words,  is  the  rale  that  the  circnmstancea 
and  statementB  forming  part  of  the  res  gestce  are  ad- 
missible in  evidence;  by  the  term  res  gestm  is  meant  all 
of  those  circumstances  and  things  which  are  related  to 
or  throw  liglit  upon  the  real  question  in  issne.  Mr. 
Grnenleaf,  in  liis  philosophical  work  upon  Evidence,  in 
describing  this  rule,  said:  "The  affairs  of  men  consist 
of  a  complication  of  circum stances  w  intimately  inter- 
woven as  to  be  hardly  separable  from  each  other.  Each 
owes  ita  hirth  to  some  preceding  circumstance,  and  in 
its  turn  hecomcs  the  prolific  parent  of  others;  and  each, 
during  ita  exi^tciiL-e,  has  Its  inseparable  attributes  and 
its  kindred  facts,  materially  affecting  its  character,  aad 
esseutial  to  he  known,  in  order  to  a  right  understand'  fl 
iug  ot  its  nature.    These  eurroundiug  oircumfitances;. 
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ronstilutiug  parts  of  the  rc3  gestae,  may  always  be  shown 
*•>  the  jury,  along  with  the  principii!  fa<?t;  and  their  ad- 
wissibility  is  dGterrnincd  by  the  judge,  according  to  the 
'degree  of  their  relation  to  that  fact,  and  in  thti  exercise 
"f  hiH  sound  discretion;  it  being  extremely  dilTieult,  if 
"ot  iDipoBsible,  to  bring  this  class  of  cases  withia  tlio 
^">iits  of  a  more  particuhir  deBcription."  •    To  illus- 
^^te  this  rale>  if  one  ruaniag  from  a.  room  in  which  a 
'^i^rdcr  had  just  been  conmiitted  were  heard  to  use  cer- 
's-in  expressions  or  make  cartain  statements,  those  cx- 
Pi^ssiona  or  statements  wonld  be  competent  as  part  of 
^He  rM  gesttB,  they  tending  to  throw  light  upon  the 
"iain  question  in  issue.     As  a  general  rule,  the  circum- 
stances or  deelarations  offered  in  proof  as  part  of  the 
*'gs  gcstm  must  be  contemporaneous  with  the  main  fact 
*l*idep  consideration  and  so  connected  with  it  as  to  iHua- 
"ttate  its  character.    It  has  been  held,  however,  that 
^here  the  witness  reached  the  murdered  person  twenty 
seconds  after  the  injuiy  and   heard   him   say,   "  I'm 
Stabbed;  I'm  gone;  Dan  Hackett  atabbod  me,"  this  evi- 
dence could  be  admitted  as  part  of  the  res  gestm.    The 
admissibility  of  evidence  under  this  rule  must  depend 
largely  upon  the  circumstances  of  the  particular  case, 
as  will  be  more  particularly  and  practically  seen  in  ob- 
i-erving  its  application  in  the  cases  hereafter  examined. 


•  1  Groenlciif  on  Evidence,  g  109. 
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More  properly  the  foregoing  mlea  admitting  evi- 
dence of  statements  eiprewive  of  bodily  and  mental 
feelings,  and  statcmcntB  whicli  arc  part  of  the  rea  geeta, 
are  not,  in  fact,  exceptions,  but  are  apparently  excep- 
tions to  the  rule  debarring  hearsay  evidence,  for  the 
witness  in  neither  of  these  cases  attempts  to  testify  as 
to  the  trutti  of  the  subject  matter  of  th«  declaration^  but 
simply  as  to  statement  or  expression  which  he  heard. 

There  arc,  however,  several  real  exceptions  to  the 
rale.  One  of  these  exceptions,  which  is  of  material  im< 
portance  in  this  class  of  casea,  is  that  dying  declarations 
will  be  received  aa  evidence  of  the  fact  which  they  recite. 
This  rule  is  not  apptieahle  in  civil  matters,  but  only  in 
eases  uf  homicide,  and  such  declarations  are  then  admis- 
sible only  for  the  purpose  of  showing  Uie  circu instances 
■  of  the  death.  Such  dcctarations  must,  however,  be 
made  while  in  exlramia,  the  party  realizing  his  condi- 
tion and  entertaining  no  hope  of  recoyery.  The  theory 
upon  which  this  class  of  statements  is  received  as  evi- 
dence of  the  fact  recited  is  that  a  situation  so  solemn 
and  BO  Bwful  is  considered  hy  the  law  as  creating  saM 
ohligation  equal  to  that  which  If^  impoiwd  by  a  poaitive 
oath  in  a  court  of  justice.* 

Another  exception  which  sometimes  has  an  impo: 
tant  bearing  in  this  class  of  cases  is  the  rule  thut  con 
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r^efiiona  of  tlic  prisoner,  or,  in  civil  mutters,  admiBsiona 
^.gBiiiBt  interest,  may  be  admitted  in  evideucis  to  prove 
th.e  Bobject  matter  of  their  contents.     In  view  of  this 
escception  and  of  the  great  zeal  shown  by  certain  minie- 
terifll  officers  wliose  duty  it  ia  to  apprehend  and  retain 
cvastody  of  the  accuBcd,  to  procure  condemning  evi- 
<3.enoe,  often  irrespective  of  the  merits  of  the  case,  one 
■Who  is  80  unfortunate  aa  to  have  fallen  nnder  suspicion, 
perhaps  by  force  of  untoward  circumstances,  for  which 
^  is  not  accountable,  ebonld  have  this  rule  in  mind, 
and  carefully  guard  his  ntterancea  lest  some  intention- 
ally innocent  remark,  made  under  the  excitement  of  the 
occasion,  be  repeated  in  court,  possibly  with  a  slight 
alteration  of  wording  or  a  cliange  of  orpression,  to  con- 
vey an  impresaion  of  guilt  not  intended  and  not  justified 
by  the  facts. 

These  ore  the  principal  rules  of  evidence  adverted 
to  in  determining  the  admissibility  of  evidence  in  this 
class  of  cases.  An  examination  will  now  be  made  of 
tlie  cases  themselves  for  the  purpcwe  of  ascertaining 
the  weight  and  effect  of  the  evidence  when  admitted 
before  the  jury. 

Froving  Unlavfiil  Ferformanoe  of  Alrartion;  IHaa- 
trationi. — In  cases  where  the  mother  diea  from  the 
operation  it  may  happen  that  the  facrt  that  an  abortion 
has  been  performed  can  not  be  shown  by  any  living 
witness.    In  such  cases  the  only  manner  of  proving  tho 


486  TUB  liAW  m  ITS  RELATIONS  TO  PHYSICIANS. 


corpus  delicti,  or  body  of  the  wrong,  is  by  boviag  a 
competent  medical  inan  perform  n  jjost-mortcm  and 
tUun  testify  before  the  jury  as  to  the  cMndition  which  he 
found  present.  In  iidditlon  to  the  evidence  which  such 
R  physician  <;ivca  as  to  the  condition  of  thi;  deceased.  It 
is  competent  for  him  to  aleo  exprcsB  his  opinion  or  he- 
liei  as  to  whether  she  was  pregnant,  and,  if  go,  whether 
or  not  an  abortion  had  been  performed  upon  her,  and 
give  his  rflasona  for  sucli-  belief-*  And  bo,  where  the 
defendant  alleges  that  the  doccascd  operated  upon  her- 
self, and  that  Iid  waa  called  in  after  aucb  operation 
and  superintended  her  delivery  of  a  dead  fcetus  and 
afterbirth,  and  actud  only  as  an  honest  medical  prac- 
titioner ghould  act  when  called  to  attend  a  woman 
suSchng  from  such  injuries,  it  is  competent  for  a 
skillful  physician  and  surgeon  who  has  examined  the 
nteniB  of  the  deceased  to  testify  whether  or  not  in 
hia  opinion  the  injuries  he  found  thereon  were  self- 
iiillicted.f 

The  case  of  State  vs.  Howard  J  ia  a  revolting  one,  in 
which  the  fact  that  an  abortion  had  been  performed 
seems  to  have  first  become  known  through  a  post-mor- 
tem examination.  Here  the  evidence  showed  that  two 
girls,  the  deceased  and  her  sieter,  left  their  homes  for 
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the  purpose  o£  visitmg  relatives  in  a.  neighboring  town. 
Soon  aflerward  tliey  left  the  house  where  they  were 
visiting  for  the  ostcosihlti  purpose  of  taking  an  ex- 
cursion into  an  adjoining  Statcj  but  instead  they  went 
to  the  house  of  the  defendant,  a  practising  physician; 
about  two  weeks  after  arriving  there  the  deceased  ex- 
pired. Her  body  was  placed  in  a  coffin  and  she  wag 
sent  to  her  home  and  buried,  but  a  few  days  afterward 
was  disinterred  and  a  poat-mortem  examination  made. 
Tiie  examination  extended  through  the  body  and  inter- 
nal organs,  but  no  examination  was  made  of  the  brain. 
The  external  opening  of  the  yagina  was  greatly  ex- 
tended, so  that  the  hand,  without  roach  difficulty,  might 
be  passed  in ;  the  nterns  was  enlarged  in  size,  its  walla 
were  thickened,  and  its  hlood-ressyls  were  increased  in 
size  and  number,  as  is  usual  in  case  of  pregnancy,  and 
internally  there  were  marks  of  the  attachment  of  a  pla- 
centa, that  had  been  removed,  leaving  open  einusea;  the 
broaets  were  dietcnded,  and  contained  milk,  and  there 
was  a  dark  areola  about  each  nipple ;  the  mouth  of  the 
womb  was  then  about  half  an  incli  in  diameter;  the  neck 
of  the  womb  was  greatly  inflamed,  and  the  lining  mem- 
brane had  all  been  taken  off;  there  were  sloughs  and 
holes  in  the  substance  of  the  neck ;  the  body  of  the 
womb  was  hciiltliy,  and  all  the  internal  organs  of  the 
body  were  in  n  natural  and  healthy  condition.  The 
Ijhyeician  who  performed  the  post-mortem  examination 
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testified,  upon  the  trial  of  the  case,  that  in  bis  opinioa 
the  direct  cause  of  the  death  was  tho  inflammation  of 
the  neck  o£  the  womb,  and  perhaps  haemorrhage ;  that 
that  iras  a  sufflcient  cause  of  death;  that  there  had 
heen  a  fcptiis  in  the  womb  frotn  four  to  seven  montha 
old  that  had  been  expelled  before  the  examination.  He 
also  testified  that  he  had  removed  the  uterus  and  pre- 
serred  it  in  alcohol,  and  upon  request  of  the  counsel  for 
the  State  he  produced  it.  It  was  exhibited  to  the  jury 
and  the  various  parts  and  markn  were  pointed  out  and 
deaeribcd. 

The  State  then  produced  a  witness  who  testified  to 
the  finding  of  a  fmtus  upon  the  promiscfl  of  the  defeud-' 
ant.  The,  admissibility  of  this  cvideuco  was  contested 
hy  the  defendant,  but  it  waa  admitted  aa  tending  atroDg- 
\y  to  show  the  corpus  diilictt. 

Deceased's  sister  then  testified  that  when  sfac  and 
deceased  left  home  it  was  understood  between  them  that 
an  abortion  was  to  be  performed  upon  deceased ;  that 
just  bofoTG  going  to  the  defendant,  who  lived  in  a  vil- 
lage some  miles  distant  from  the  one  in  which  they 
were  visiting,  deceased  met  the  father  of  her  child,  who,  J 
it  seems,  had  arranged  with  defendant  to  take  tho  uase; 
that  arririDg  at  the  house  of  the  defendant  they  told 
him  deceased's  condition,  that  she  was  sii  months  ad- 
vanced, and  that  they  desired  him  to  procure  sn  abor- 
tion; that  he  did  not  consent  at  first,  but,  after  corre- 
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^X>OTiding  with  the  child's  father,  agreed  to  go  throagh. 

^^ith  the  operation  for  one  hundred  dollars;  that  de- 

^c^ndant  first  gave  deceased  medicine  in  the  form  of 

fc>itter8,  about  a  gobletfiil  at  a  dose,  which  operated  as  an 

^^a-netic  and  cathartic.    That  about  a  week  after  their 

'^-xrival   defendant  performed  an  operation   upon   de- 

*^«5ased  with  instmmenta,  she  lying  on  the  bed  in  their 

^'caom,  the  witness  being  present;  that  he  used  two  or 

^iiree  instruments;  that  he  used  the  instruments  in- 

^^2rna11y  apon  the  private  parts  of  deceased,  who  com- 

^J^lained  of  pain  and  its  hurting  while  the  operation  was 

^^oing  on;  that  discharges  of  water  came  from  her, 

"^'i^'bich  continued  to  flow  for  twO'  or  three  hours  more; 

"t^at  on  the  next  day  defendant  made  another  operation 

*^»i  a  similar  manner  and  attended  by  pain,  which  waa 

^wdicated  by  complaintg  and  gripping  of  the  hands; 

"tTiiit  the  result  of  this  operation  was  flowing,  and  that 

tho  witness  saw  considerable  blood;  that  near  night  of 

"Che  Bflmo  day  defendant  performed  a  third  operation, 

'  "^maldng  the  same  use  of  instruments  as  in  the  former 

^^peration,  and  in  connection:  therewith  introduced  hia 

l^and;  that  the  result  was  a  child  about  two  thirda 

^Town;  that  defendant  took  the  cliild  from  the  room 

^nd  witness  saw  it  no  more.     From  the  further  evi- 

<3ence  it  seeraa  that  deceased  lived  a  week  after  the 

iirst  operation;  that  she  was  delirious  several  days  be- 

"lore  death  and  became  violent. 
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The  theory  upon  wliich  the  defense  was  conducted 
was  that  dcccnscd,  bc^fore  going  to  defendant's  housOj 
had  taken  strong  medieinea,  which  were  accountable  foa 
the  mificarnage  and  her  subsetjuent  death,  and  that  the 
professional  services  rendered  to  her  by  defendant  were' 
ouly  Buch  as  her  condition  required  from  a  physiciau 
in  the  lioneet  and  conscientious  practice  of  his  profes- 
tsion.  To  show  tide,  an  inmate  of  the  defendant's  house* 
hold  was  introduced  as  a  witness,  who  gave  in  evidence 
as  a  dying  declaration  the  following  statement  of  the 
deceased.  The  witni'ns  said  tliat  on  Thursday,  the  day 
before  the  patient's  death,  about  noon  she  had  a  con- 
versution  with  her  while  her  sister  was  at  dinner;  that 
deceased  told  witness  she  thought  she  could  not  live,  and 
did  not  expect  to;  that  she  had  boon  taking  powerful^ 
poisonous  medicines  before  she  came  to  defendant's,  and 
sbe  thought  she  had  destroyed  her  life,  and  that  that 
was  what  had  caused  her  mouth  to  be  sore;  that  she 
liopcd  (hey  would  not  blame  the  doctor;  and  that  she 
thought  he  had  done  everything  he  could  to  restore  her 
health,  and  (hat  she  had  been  out  of  health  a  long; 
white.  Tho  witness  testified  that  she  did  not  see  any 
indication  that  deceased  was  not  perfectly  sane,  and 
that  witness  had  never  discovored  any  insanity  about 
her,  and  had  no  suspicion  of  it;  tliat  she  seemed  sane 
tlirough  that  day,  but  that  on  the  next  morning 
seemed  to  have  lost  her  reason. 
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The  Slate  introduced  witnGBBea  who  testified  that 
*^bout  four  o'eltiek  Thursday  morning,  the  day  upou 
"^'vhich  the  above  conversation,  waa  said  to  have  taken 
;^ri!ace,  the  deceased  became  violent  and  kicked  off  the 
^^^ootboard,  and  that  she  was  not  in  a  condition  to  Le  able 
~to  converse  during  the  day. 

Other  eviiienoe  of  a  cnmulative  or  corroborative 
■^^zjharacter  was  given  by  both  aides.  The  jury  found  tho 
^defendant  guilty  of  the  procurement  of  ftn  abortion. 
*The  case  was  appealed  to  the  supreme  court  and  there 
■wiffirmed,  after  which  the  defendant  was  sentenced  to 
"<he  State  prison. 

In  the  case  of  State  vs.  Glass  *  is  an  illustration  of 
"the  application  of  llic  rule  admitting  evidence  of  atate- 
ments  which  form  part  of  the  res  gestcB.  Here  the  de- 
ceaaed  applied  to  two  physicians,  informing  them  of 
lier  condition  and  asking  them  to  perform  an  aboition 
upon  her;  they  both  refusing,  she  then  went  to  the 
defendant.  The  State,  in  order  to  prove  the  condition 
of  the  deceased,  called  these  two  physicians  as  witnesses 
End  had  them  testify  regarding  the  statementB  made  to 
them  by  deceased.  The  introduction  of  this  evidence 
was  objected  to  by  the  defendant,  but  it  was  admitted 
OS  part  of  the  res  gesta.  The  supreme  court,  iu  re- 
viewing the  case,  held  that  the  trial  court  ruled  cor- 
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rectif  in  admitting  this  evidence.  Ilero  the  atatementa 
admitted  related  so  intimately  to  the  condition  which 
waa  the  principal  inducement  to  the  crime  for  which  I 
the  defendant  was  being  tried,  and  were  made  under 
circumstancp-B  where  every  possible  inducement  to  sap- 
prosa,  conceal,  or  distort  the  truth  was  overcome,  that 
they  conld  not  well  he  considered  otherwise  than  as 
admissible  upon  the  ground<i  numed. 

Nor,  generally  speaking,  can  Ihe  evidence  of  a  physi- 
cian who  is  called  upon  profeaflionally  to  perform  an 
unlawful  abortion  he  objected  to  upon  the  ground  that 
the  knowledge  thereby  gained  by  liim  in  privile^^ed.* 

This  rule  is  tlliistratcd  in  the  caso  of  State  vs, 
Stnitli.f  111  this  ease  the  evidence  showed  that  the 
prosecuting  witnese,  an  unmarried  woman  of  twenty- 
three,  who  waa  advanced  between  five  and  six  months 
in  pregnancy,  came  to  the  house  of  the  defendant,  a 
practisino:  physician,  on  the  25th  of  September,  where 
she  remained  for  some  time,  and  that  on  the  morning 
of  October  5th  she  had  a  miscarriage. 

The  proeecuting  witness  testified  that  previous  to 
the  time  of  her  going  to  defendant's  house  she  was  in 
sound  physical  health  and  that  no  attempt  had  been 
made  to  produce  a  miscarriage.  She  testified  that  on 
the  morning  of  her  arrival  defendant  began  treating  her 

f  SbiU  va.  Smith,  96  la.,  20,  9B  N.  W.,  428. 
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for  the  ptirpnpe  of  prodncing  a  miscarriage,  and  tliat 
certain  medicines  ancl  instninnents  were  used  npon  her, 
and  that  a  miscarriage  followed  their  use. 

The  testimony  of  the  defendant  was  that  the  com- 
plaining witness  came  to  her  for  treatment  and  that 
she  was  in  a  deranged  condition ;  "  that  the  utema  was 
sore,  swollen,  and  very  much  inflamed,  and  it  looked  like 
it  had  been  punctured  in  the  month  of  it,  and  all 
around  the  sides  " ;  and  that  it  was  "  tipped,"  the  parts 
swollen,  and  a  discharge  coming  therefrom.  Defend- 
ant admitted  that  she  used  the  kind  of  instruments 
named  by  prosecutiug  witness,  but  toetified  that  they 
were  used  in  a  different  way  and  for  a  different  purpose 
from  that  stated.  Slie  described  the  treatment  given, 
and  said  it  was  proper  treatment  under  tlie  conditiona 
to  prercnt  a  miscarriage.  Several  experienced  physi- 
cians confirmed  her  in  this  statement  as  to  the  propri- 
ety of  the  treatment,  nnder  conditions  such  as  she  stated 
existed,  while  one  or  two  others  condemned  tlie  treat- 
ment. Defendant  further  teBtified  that  on  the  fourth 
day  of  October  she  fn^nd  the  hear!  of  the  fcetua  in  the 
vagina,  and  that  it  had  commenced  to  leave  the  ntcrua; 
believing  that  a  miscarriage  could  not  be  prevented, 
and  Uiat  the  obstruction  must  be  removed,  and  hiiving 
no  instruments,  defendant  sent  for  another  physician 
who,  upon  arriving,  refused  to  have  anything  to  do 
with  the  case,  but,  according  to  defendant's  testimooy. 
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adrised  that  Nature  be  allowed  to  take  her  course. 
Whether  aiiyLliiiig  further  was  done  tu  prevent  or  pro- 
duce tlie  iiiiscarringe  the  evidepcc  docs  not  show.  { 

The  phygjcian  who  was  called  to  remove  the  foetus 
vas  produced  as  a  witness  by  the  State  at  the  trial  and 
iLskod  to  state  what  be  saw  and  did  in  the  presence  of 
the  defendant.  The  defendant  objected  to  the  witness 
answering  the  question  on  the  ground  "  that  the  things 
lie  B&vf,  and  the  conversstlon  he  had  witli  thin  defendant 
upon  the  occasion  of  the  visit  mentioned  hy  liim,  were 
confidential,  and  that  the  knowledge  ho  obtained  upon 
that  occasion  was  obtained  in  his  capacity  as  a  physi- 
cian." The  trial  court  admitted  the  testimony  of  the 
witiieM,  The  di-fenilant's  enunset  excfipted  to  the  ruling 
and  the  question  was  reviewed  by  the  supreme  court, 
who  held,  in  accordauco  with  the  rule  above  bid  dovm 
relative  to  privileged  communications,  that  as  the  facts 
and  the  testimony  of  this  witness  ehowcd  "  that  the 
communication  of  defendant  to  him  was  for  an  unlaw- 
ful purpose  and  had  for  ita  object  the  commission  of  a 
crime/*  it  therefore  was  not  privileged. 

The  witnesB  testified  as  follovra:  "I  went  into  tha 
room  and  took  off  my  overcoat,  and  laid  down  my  in- 
etrumcnts,  (Detendant)  told  me  that  she  had  a  friend 
from  the  southern  part  of  the  State ;  that  she  came  there 
to  be  treated ;  that  she  waa  in  the  family  way,  and  was 
to  be  married  to  a  man  in  Pennsylvania,  and  must  get 
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out  of  this  fix  before  she  was  to  be  marrieil.  She 
wanted  that  I  should  go  into  the  room  aad  examine 
the  patient,  and  I  refused  to  go.  She  told  me  that  the 
girl  was  sick.  I  told  her  that  I  would  have  nothing 
to  do  with  the  ease.  I  went  into  the  other  room  and 
put  on  my  coat." 

There  was  considerable  other  evidence  given  on  he- 
half  of  both  the  defendant  and  of  the  State,  yet  the 
foregoing  seems  to  have  been  the  principal  evidonee  upon 
which  the  case  was  decided.  The  jury  found  the  de- 
fendant guilty  of  producing  a  mLscarriage  and  she  was 
sentenced  to  imprisonmeEt  in  the  penitentiary. 

The  question  of  what  length  of  time  will  be  con- 
siderod  fiuffieicnt  to  afford  an  opportunity  to  operate 
ia  answered  to  a  certain  extent  in  the  cases  of  Coiiinion- 
wealth  vs.  Drake*  and  People  vs.  MeQonegal.f  In 
the  former  case  the  evidence  showed  that  the  woman 
upon  whom  the  abortion  wag  performed  and  the  defend- 
ant were  together  fifteen  minutes ;  this  was  thought  to 
be  Bufficient  time  to  afford  opportunity  for  the  opera- 
tion. Here  the  woman  upon  whom  the  abortion  was 
performed,  and  who  for  convenience  will  be  designated 
S.,  and  a  friend  eame  from  a  distant  town  to  the 
city  where  defendant  lived  for  the  purj)ose  of  having 
the  abortion  performed.    The  friend  testified  that  they 

*  Com.  *».  Dmkp,  124  Mass.,  21. 

t  Peo]>le  Vf.  HcOoDcgal,  17  N,  T.  dupp.,  U1,  U&  N.  T.,  «S. 
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went  to  dofondaut'a  house,  where  S.  told  defendant 
her  condition;  defendant  and  S,  were  then  alone  to-^ 
gether  for  Bome  fifteen  roinutes.  In  answer  to  a  qnes- 
tion  by  defendant's  cuunsel,  the  witness  testified  thaifl 
S.  told  her  that  defendant  had  operated  on  lier  with 
something  which  she  conceabd  ftith  her  hnndkerchief. 
WiLneetj  further  testified  that  S.  suffered  great  pain 
that  night;  that  two  days  later,  liaviug  been  ordered 
from  their  iodging  house  by  their  keeper,  they  went 
to  the  house  of  defendant  and  remained  there  thred^ 
days,  " 

The  defendant  denied  that  either  S.  or  her  friend. 
had  ever  been  in  the  house. 

A  hack  driver  testified  that  ho  drove  the  two  girlfl'j 
from  their  lodging  house  to  the  corner  near  where  de- 
fendant lived,  but  that  he  did  not  know  where  they 
went. 

There  was  nothing  further  to  connect  the  defendant 
with  the  procuring  of  the  misearriago  except  that  the 
friend,  who  lind  always  lived  in  a  distaut  town,  described 
accurately  the  interior  arrangement  of  the  house  of  the 
defendant.  The  jury  found  the  defendant  guilty  of  the 
crime  of  procuring  an  abortion.  ■ 

In  the  case  of  People  vs.  MeGonpgal  the  deceased 
and  defendant  were  alone  together  in  defendant's  office 
for  a  length  of  time  not  exceeding  five  mmutes  in  dura- , 
tion.    The  State  showed  by  expert  testimony  that 
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fengtli  of  time  might  have  been  sufficient  for  tte  pnr- 
pose;  this,  in  addition  to  the  fact  that  the  evidence 
Bhfiwed  that  defendant  had  met  deceased  some  days 
previously,  and  that  there  had  then  been  an  opportunity 
to  arrange  for  the  operation,  waa.  held  sulBciciit  to  jua- 
tify  the  jurj  in.  finding  tliat  there  waa  an  opportunity 
to  commit  the  crime.    In  this  case  the  defendant  was 
Convicted  upon  circumstantial  evidence.     The  eyidcnca 
showed  tliat  a  friend  and  intimate  companion  of  the  de- 
ceased, who  knew  of  her  pregnnney  and  her  desire  to 
obtain  relief  by  prohibited  monna,  accompanied  her  to 
the  office  of  defendant  on  July  2d;  that  the  friend  re- 
mained in  the  reception  room  while  the  defendant  and 
deceased  were  in  the  private  office  together,  but  that  they 
remained  there  not  longer  than  five  minutes.     On  the 
4th  of  JiJy  deceased  waa  talien  sicli  and  defendant  went 
to  see  her  at  her  lodRins  house,  and,  it  seems,  was  in- 
formed by  the  landlady  that  if  there  waa  anything  wrong 
with  the  patient  she  must  be  removed.    That  night  at 
about  eleven  o'clock  defendant  toolc  the  patient  to  an- 
other house  where  she  remained  until  her  death,  which 
occurred  eight  daya  later.    Upon  the  death  of  the  pa- 
tient the  defendant  removed  the  body  himself  at  abput 
twelve  o'clock  at  night  tn  the  imdertalccr'a,  and  gave  a 
certificate  of  death,  ascribing  it  to  Inflammatory  rheu- 
matism of  the  heart.      It  also  appeared  that  several 
days  subsequent  to  the  patient's  death  defendant  went 
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to  deceased's  friend  for  the  purpose  of  getting  her  to 
wTJte  or  fiiffn  a  letter  puqiorting  to  come  from  the  de- 
ccaBcd  which  should  say  that  she  was  doing  nicely  ^tli 
un  old  friend  of  herst  working  every  day  and  Sunday, 
and  wouli,]  liR  linme  in  a  month  or  two;  not  to  worry. 
About  ten  daya  after  patient's  death  the  body  was  ex- 
humed and  an  autopsy  held  which  showed  that  the 
death  was  caused  by  peritonititi,  resulting  from  an  abor- 
tion which  had  been  performed  upon  deceased. 

The  defendant's  evidence  was  that  when  deceased 
called  upon  him  on  July  8d  she  informed  him  of  her 
condition,  from  which  he  apparently  inferred  that  ahe 
desired  him  to  operate  upon  her.  She  said  that  ahe  had 
been  making  efforts  in  that  direction  herself,  and  that 
ehe  WAS  then  complaining  of  the  pains  thjit  are  usu- 
ally regarded  aa  a  premonition  of  a  miacarriage;  that 
he  would  not  do  anything  to  aid  her  in  the  way  of  pro- 
curing a  miscarriage,  but  told  licr  to  go  homo  and  take 
care  of  herself,  and  that  he  would  treat  her,  if  elie 
wanted  him,  to  tlie  bcKl  of  his  ability.  Defendant  stated 
when  he  called  upon  deceased  on  4th  of  Jnly  he  did  not 
recognize  her  as  having  called  upon  him  before,  and 
that  he  did  not  make  any  particular  cxainination  of 
her,  apparently  because  of  the  demand  of  the  landlady 
for  hcT  immediate  removal.  Tlie  d<?fendant*8  evidence 
does  not  show  when  ho  recognized  deceased  as  the  per- a 
Bon  who  visited  him  at  liis  oflice  en  July  3d.    It  seems 
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that  defpndant  testified  that  during  all  the  time  he  wm 
treating  deceased  for  rhcumatisni,  he  made  no  examina- 
tion whatever  to  ascertain  whether  the  efforts  made  by 
deceased  to  produce  an  abortion,  as  previously  testified 
to  hy  him,  had  had  tiny  results  or  not. 

The  jury  found  tho  defendant  guilty  of  man- 
fila-ughter.  An  appeal  was  taken  to  the  general  term  of 
the  supreme  court  where  the  judgment  of  conviction 
was  affirmed,  and  from  there  tho  ease  was  taken  to  ttie 
court  o{  appeals,  with  like  result.  The  court  of  appeals, 
after  reviewing  the  evidence,  said :  "  If  innocent,  it  was 
Ilia  misfortune  to  voluntarily  environ  himself  in  a  net- 
work of  circumstances  which,  to  the  minds  of  intelli- 
gent men  required  to  reach  results  by  rational  pro- 
cessea,  would  admit  of  no  other  conclusion  than  that 
of  guilt." 

Evidence  of  Willingness  and  Capability  Admissible. 
' — WTiile  it  is  essoutial  for  the  i^lale,  in  proving  the  com- 
mission of  this  sort  of  a  crime,  to  show  an  opportunity, 
it  is  also  competent,  although  not  essential,  for  it  to 
Bhow  a  state  of  preparedness  or  of  willingness  on  tho 
part  of  the  defendant  to  render  such  servicos.  It  was 
accordingly  held  propor  to  admit  the  evidence  of  a  wit- 
ness who  tcritificil  tliatj  several  months  before  the  al- 
leged crime  was  committed,  she  eaw  a  metallic  instru- 
ment in  the  defemlimt's  hands,  in  two  parts,  about  a 
foot  long,  round  and  hollow,  and  tliat  the  defendant 
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Baid  it  was  tbc  beet  kind  of  an  iustrumont  for  procuring 
an  abortion,  buciLu&e  eaCer  than  any  other  kind.* 

Upon  the  trial  of  a  physician  in  New  York  State 
it  wa»  held  propter  to  admit  in  evicl«nc'e  a  circular  which 
the  defendant  had  issued  several  years  previously. 

In  coniinentiiiK  uiMin  the  adminBibility  of  this  cir- 
cnlar,t  xrhloh,  it  sRems,  wa?  a  mocst.  flaji^nt  production. 


*  OotD.  i>«.  Rlur,  I?n  Miuo.,  40. 

+  Tlio  fifllovtliiH  is  the  prlcdpiil  piwrt  of  ihfl  circular: 

"Dr. '»  foimile  i'c:);itliiloT;  innrrird  liulk'S  xhoiitd  not  faku  it 

For  rorcT^nca  ap^ply  at  ]m  oilier.  OtWva  houn  irota  fi  to  U  a.  M^  and 
fnttib  1  Lo  0  p.  u. 

"A  <\ml. — Dr. woiilil  r*flpeetfiilty  iinnovnce  to  the  Indic*  of 

^—  and  vkinitj  thai  lio  iit  at  nil  tinii't  rciady  and  happy  lo  bnT«  • 
mcIhI  4X»uuIlatii)ii  upon  all  nwltei'si  relating  to  prtgitiKicy  ov  i-tiii(lm?uienl, 
« In  retard  iv  liLwful  pruduvtivu  of  u  prvmntnrL'  binb,  w)iicli.  in  ail 
prajMur  nrntB,  lie  will  pnidiicc  in  n  eklllful  inatiiiitr,  KU8nii)t<<e  un  enny 
time,  and  Bpomly  recovery,  fnr  tha  Information  of  all  I  innert  the 
ataluio  in  vefwoncc  to  tho  uoliLwfiil  prortiicTion  (ifprflriiiitiirc  hirlh,  which 
bus  (iiUiiwa,  to  nit: 

"  Kvf.tj  wfimnn  who  nliull  nulii-it  of  Hiiy  ]M;r.si)H  any  medicrint-,  drii^. 
or  Bubittiince,  or  nnyl.liiiig  irhutiKM'vor,  nnd  nhtiil  Uikir  thp  Hfin.i^,  or  j^liull 
Bubtnit  to  liny  opeiiiLian  or  other  riieHiiH  wbntaoever,  «)th  hiietit  thcrel>r 
to  prouuro  u  tnit«.'urr1ii([U,  Hhnll  he  dwinod  piiltv  of  n  inirnk'nicnQor,  and 
nhLtll,  upon  touvicUon,  be  piiuiehed  by  miprUoatumit  in  th«  cuunty  Jail 
not  l<nN  ih*iv  three  nioiithe  nop  tnata  than  one  year,  or  by  ■.  fine  nfii  ex- 
ceeding niic  thfiu.tiind  dollbtn,  or  hjr  both  Kiirh  fine  aii'd  iniprliwiniii«nt. 

"  It  ia  iL  trell-Heltl«d  nils  of  law  thiit  K  pervon  cui  not  be  aoui|Hil1od, 
under  any  cinjiimmnncw,  to  annwer  a  qucKtion  wlmrn  the  Rimwvr  would 
Cunvii'l  or  tend  lo  i>otivkt  the  puraoa  of  a  crime,     hivVu*.  your  aecrutai 

ere  wjtli  ycmrfielvL'ii,  itud  youi^elves  aluno,  whether  in  the  vtrect,  at  your 
hotuea,  or  us  u  witueae,  and  you  need  answer  tiD  i|uniitinn  when  the 
aiuwer  would  in  aoy  wuy  teud  lo  haim  yuu,  tm  BC«ted  aborc,  or  to  uuke 
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and  might  well  be  calculated  to  strongly  influence  the 
minds  of  the  jury.  Justice  Miller,  of  the  supreme  court, 
said :  "  The  circular  was,  I  think,  competent  as  a  decla- 
ration of  the  prisoner  that  he  made  a  specialty  of  this 
business,  and  was  versed  and  skilled  in  regard  to  it. 
It  corroborated  the  proof  introduced  upon  the  trial, 
and  was  a  statement  of  himself  to  the  effect  that  he 
made  it  a  part  of  his  business  to  attend  to  cases  of  this 
kind.  With  evidence  that  an  aboi-tion  had  been  pro- 
cured while  deceased  was  under  prisoner's  charge,  his 
own  advertisement  that  he  was  ready  to  perform  opera- 
tions of  such  a  character  certainly  tended  to  strengthen 
the  testimony  already  introduced,  and  was  clearly  ad- 
missible." • 

In  the  case  of  Commonwealth  vs.  Brown  f  two 
women  appeared  upon  the  trial  and  testified  positively 
to  the  details  of  the  procurement  of  abortions  upon 
them.  A  police  officer  appeared  and  testified  as  to  the 
arrest  of  the  defendant  and  produced  the  instruments 
in  court  which  he  had  found  at  the  defendant's  office, 

70Q  liable  tinder  this  statute  to  a  criminal  action.  And,  ladies,  should 
you  ever  require  legal  aBcintance  in  any  of  these  tnattera,  of  course 
employ  such  counsel  as  jou  thinic  propter ;  but,  if  j'ou  ere  not  pecuniarily 
able,  or  too  delicate  to  act  in  the  matter,  notify  me,  and  I  nil!  protect 
you  at  my  own  expense. 

(Signed.)  "  Dr. 

"  S ,  N.  T." 

*  Weed  OT.  People,  S  Thomp.  &  C,  BO. 
t  Com.  v».  Brown,  121  Mass.,  C9. 
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also  a  speculum  chair.  Experts  testified  that  moat  of 
the  instrumentB  exhibited  were  adapted  to  procuring 
the  abortion  of  pregnant  women,  although  none  of  them 
could  be  said  to  be  so  exactly  designed  for  that  pur- 
pose as  not  to  also  be  appropriate  for  use  in  necessary 
and  lawful  acts  of  surgery. 

The  defendant  in  his  own  behalf  testified  that  none 
of  the  instruments  exhibited  were  adapted  to  use  in 
producing  abortion,  but  were  all  in  common  use  in  law- 
ful and  necessary  surgical  operations ;  he  then  explained 
to  the  jury  the  use  and  purpose  of  each  instrument  and 
of  the  speculum  chair.  He  then  offered  to  read  to  the 
jury  from  books  of  medical  authority  to  substantiate 
his  testimony,  but  was  not  permitted  to  do  so.  In 
answer  to  the  evidence  of  the  two  women  above  re- 
ferred to,  he  testified  that  the  first  one  came  to  him  to 
be  treated  for  a  tumor  on  the  neck  of  her  womb,  and 
that  she  did  not  think  she  was  pregnant;  that  he  ex- 
amined and  treated  her  medicinally  and  surgically  for  a 
tumor  which  he  discovered  on  the  neck  of  hex  womb; 
and  that  he  gave  her  no  medicine  capable  of  producing 
an  abortive  effect,  nor  did  he  use  any  instruments  for 
the  purpose  of  producing  an  ahortion.  In  answer  to 
the  evidence  of  the  second  woman,  he  testified  that  she 
came  to  his  office,  in  company  with  a  man,  who  stated 
to  him  that  the  woman  had  been  operated  upon  by 
a  midwife  to  procure  an  abortion,  and  that  at  the 
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request  of  the  man  he  undertook  to  treat  the  woman, 
medicinally  and  surgically,  to  relieve  her  of  a  dead 
fcetus. 

The  police  officer,  above  referred  to,  testified  that  on 
the  day  after  arresting  the  defendant,  he  took  him  be- 
fore the  two  women  and  asked  them  if  they  knew  the 
prisoner,  and  if  they  had  been  operated  upon  by  him,  to 
both  of  which  questions  they  answered  in  the  affirma- 
tive, and  that  the  prisoner  then  asked  them  if  they 
had  previously  been  operated  upon  by  another  per- 
son. The  prisoner's  counsel  objected  to  the  admission 
of  this  evidence,  but  it  was  admitted  on  the  ground 
heretofore  referred  to — viz.,  that  it  was  an  admis- 
sion against  interest.  The  court  very  clearly  stated 
the  rule  applicable  in  the  following  words :  "  The  rule 
is  that  a  statement  made  in  the  presence  and  hearing 
of  a  defendant,  to  which  no  reply  is  made,  is  not  ad- 
missible against  him,  imless  it  appears  that  be  was  at 
hberty  to  make  a  reply,  and  that  the  statement  was 
made  by  such  person  and  under  such  circumetancos  as 
naturally  to  call  for  a  reply  unless  he  intends  to  admit 
it.  But  if  he  makes  a  reply  wholly  or  partially  ad- 
mitting the  truth  of  the  facts  stated,  both  the  state- 
ment and  the  reply  are  competent  evidence."  The  court 
in  applying  the  rule  expressed  the  opinion  that  the 
jeply  was  such  as  to  justify  an  inference  that  the  de- 
fendant admitted  the  truth  of  the   statements,   and 
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therefore  that  the  statements  both  of  the  women  and  of 
the  defendant  were  admissible. 

In  regard  to  the  effect  and  importance  which  the 
jury  should  give  the  evidence  relative  to  the  surgical 
instruments,  the  trial  judge  properly  instructed  them 
as  follows :  ''  The  possession  by  a  physician  of  surgical 
instruments  adapted  to  use  in  procuring  the  miscar- 
riage of  pregnant  women  would  be  explained  consist- 
ently with  that  physician's  innocence  of  any  intention 
to  use  them  for  unlawfully  procuring  miscarriages,  if 
they  were  instruments  also  adapted  equally  to  other 
and  legitimate  uses  in  surgery  or  midwifery,  unlese  their 
extraordinary  number  and  variety  was  in  more  than 
ordinary  proportion  to  the  whole  number  and  variety 
of  surgical  instruments  possessed  by  him,  or  the  exi- 
gencies of  his  practice  furnished  him  occasion  for 
using;  but  the  significance,  as  evidence,  of  the  possea- 
eion  of  any  number  or  variety  of  surgical  instruments 
adapted  especially  to  procuring  miscarriage  of  pregnant 
women,  would  more  or  lees  depend  upon  circumstances, 
usual  or  unusual,  ordinary  or  extraordinary,  attend- 
ing the  mode  of  their  possession  and  keeping,  and  the 
exigencies  of  such  physician's  practice." 

The  jury  in  this  case  rendered  a  verdict  of  guilty, 
which  the  supreme  court,  upon  appeal,  refused  to  inter- 
fere with. 

Similar  to  the  rule  of  evidence  admitting  the  eir- 
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cTilar  and  the  instruments  in  evidence  in  the  eases  above 
examined  is  that  under  which  a  mother-in-law  was  per- 
mitted to  testify  that  defendant  had  a  conversation 
with  her  in  which  the  defendant,  after  being  informed 
that  deceased  was  pregnant  and  desired  to  be  relieved 
of  her  child,  said,  "  Send  her  to  me,"  and  stated  in 
effect  that  she  had  operated  successfully  five  times  on 
one  person.  Upon  further  questioning  the  witness  tes- 
tified that  she  informed  her  daughter-in-law  of  this 
conversation  before  leaving  home  to  undergo  the  treat- 
ment which  proved  fatal.*  And  so,  in  another  case,! 
the  State  was  permitted  to  show  by  four  different  wit- 
nesses conversations  had  with  the  defendant  extending 
through  a  period  of  four  years  preceding  the  act  of 
which  defendant  was  accused,  showing  a  willingness  and 
a  preparedness  to  commit  the  crime  for  which  she  was 
then  on  trial.  The  evidence  showed  that  to  one  wit- 
ness defendant  stated  that  she  had  the  instruments 
with  which  to  produce  abortion,  and  had  got  rid  of 
a  number  of  children ;  that  she  showed  witness  the  in- 
struments, at  the  same  time  saying  that  if  she  wanted 
any  help,  she  could  help  her.  To  another  she  stated 
that  she  had  committed  abortion,  and  could  do  it 
again;  that  she  had  the  instruments  to  use  in  doing 
it.    And  to  another  she  stated  her  terms  for  pcrform- 

♦  Com.  OT.  Holmes.  103  Maas.,  440. 

t  People  ua.  Session?,  B8  Mich.,  594,  26  N.  W.  Rep.,  291. 
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ing  such  services,  which  she  then  proffered  to  the  wit- 
ness, who  was  in  the  family  way,  and  told  her  she  had 
the  instruments  for  the  purpose.  The  admissibility  of 
this  evidence  was  vigorously  contested,  but  the  court 
held  it  admissible  and  proper. 

Dying  Declarations. — From  the  very  nature  of  this 
class  of  cases,  dying  declarations,  and  facts  and  state- 
ments forming  parts  of  the  res  gestcB,  are  often  essen- 
tial features  in  the  chain  of  evidence  upon  which  the 
jury  is  asked  to  base  a  verdict  of  guilt.  It  is  therefore 
desirable  to  examine  more  particularly  the  character 
of  evidence  of  this  sort  which  is  admissible  and  proper  to 
prove  the  case. 

It  has  been  heretofore  shown  that  dying  declarations 
must  be  made  while  in  extremis,  with  a  realization  of 
the  approaching  end  and  after  hope  of  recovery  is 
abandoned.  Also  that  they  are  admissible  only  in  cases 
of  homicide.  Whether  this  condition  does  not  entirely 
bar  out  dying  declarations  in  abortion  cases  is  a  ques- 
tion upon  which  the  courts  of  different  States  differ, 
some  of  them  holding  that  they  are  not  admissible  in 
this  class  of  eases  at  all.  Among  the  latter  are  the 
courts  of  Pennsylvania,*  Ohio,t  and  New  York.J  In 
New  York,  however,  the  legislature  has,  since  the  deci- 

•  Railing  va.  Com.,  110  Pa.  St.,  100. 
I  State  »«.  Harper.  35  Ohio  St.,  18. 
J  People  va.  Davie,  Q6  N.  T.,  95. 
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eion  referred  to,  made  dying  declarations  admissible  in 
this  class  of  cases.     In  these  States  the  reasoning  of 
the  court  is  that  the  crime  for  which  the  defendant  is 
being  tried  is  not  the  killing  of  the  patient,  but  the 
procurement  of  the  abortion,  and  that  the  incidental 
<2«ath  of  the  patient  does  not  change  the  nature  of  the 
f>  TOsecution,  but  merely  aggravates  the  penalty.     The 
tfc^tter  opinion  probably  is  that  the  death  of  the  patient 
^^:*om  the  unlawful  act  of  the  accused  gives  to  the  offense 
*^  iie  character  of  a  felonious  homicide,  and  that  the  rea- 
son for  applying  the  rule  ia  quite  as  plain  as  in  cases  of 
i-  zny  other  sort  of  homicide.* 

A  dying  declaration,  in  order  to  be  competent,  must, 
owever,  be  a  statement  of  material  facts  concerning 
~*^ie  cause  and  circumstances  of  the  homicide.     Thus, 
''^^^'hen  deceased  said,  "  0  Aleck,  what  have  we  done  ? 
~t  shall  die ! "  the  statement  was  held  inadmissible,  as  it 
^^ontained  no  reference  to  the  cause  of  death,  and  was 
^>^ot  made  for  the  purple  of  explaining  any  act  con- 
nected with  the  death,  f     Nor  is  it  sufficient  that  the 
statement  should  relate  to  a  distinct  fact  or  transac- 
tion which  is  the  remote  cause  of  the  act  producing  the 
death.    Thus,  in  the  ease  where  the  theory  of  the  prose- 
cution was  that  the  defendant  had  seduced  the  deceased, 
the  following  dying  statement  was  held  inadmissible: 

»  HontRomerv  vi.  State,  80  Ind.,  338,  41  Am.  Rep,,  815. 
f  People  v».  Olmstcad,  SO  Hich.,  431. 
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"  He  is  the  cause  of  my  death.  Oh,  those  honihle  in- 
BtrumentB  I  Laws  is  the  cause  of  my  death,  he  is  my 
murderer.  They  abused  me  terribly."  In  regard  to 
the  nature  of  this  statement,  the  court  said :  "  These 
declarations  did  not  necessarily  refer  to  any  attempt  to 
produce  an  abortion.  They  are  as  plainly  referable  to 
the  former  relations  of  the  parties.  If  it  be  true  that 
the  defendant  had  gotten  the  deceased  with  child,  then 
her  declarations  were  such  as  she  might  naturally  make 
in  her  extremity,  about  her  seducer,  without  intending 
to  charge  him  with  any  more  than  her  seduction.  The 
expression,  '  Oh,  those  horrible  instruments  I '  might 
indicate  that  instruments  were  used,  but  in  no  wise 
charges  the  defendant  with  having  used  them  or  aided 
in  their  use."  *  In  another  case  f  the  court,  in  com- 
menting generally  upon  the  admissibility  of  this  class 
of  evidence,  said :  "  The  rule  that  dying  declarations 
should  point  distinctly  to  the  cause  of  death,  and  to 
the  circumstances  producing  and  attending  it,  is  one 
that  should  not  be  relaxed.  Declarations  at  the  best 
are  uncertain  evidence,  liable  to  be  misunderstood,  im- 
perfectly remembered,  and  incorrectly  stated.  As  to 
dying  declarations,  there  can  be  no  cross-examination. 
The  condition  of  the  declarant  in  his  extremity  is  often 
unfavorable  to  clear  recollection,  and  to  the  giving  of 

•  State  va.  Baldwin,  79  Iowa,  714,  46  N.  W.  R^,  29Y. 
f  Stale  OT.  Center,  3B  Tt.,  878. 
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a  full  and  complete  account  of  al!  the  particolara  which 
it  might  be  impuitant  to  know.  IleBce,  all  vague  aud 
inilefmite  expreg&ione,  all  language  tbat  does  not  dis- 
tinctly point  to  the  cause  of  death  and  its  attending 
circuiustancw,  but  requires  to  be  aided  by  inference  or 
supposition  in  order  to  establish  facts  tending  to  crimi- 
nate the  (defendant),  should  be  hdd  inadmiesible." 

Bea  Oeata. — In  regard  to  the  adrTiiaaibility  of  staty- 
inents  as  part  of  the  res  gestw,  the  general  rule  has  been 
observed  that  the  statemeuta  must  be  conteinporaueous 
witii  the  main  fact  under  ccmsideratiou.  The  meaning 
of  tho  term  eontemporaneous,  as  here  used,  is  not  iie^ee- 
Barily  that  the  couvereation  must  have  takeu  place  at 
the  same  niomeat  that  the  operation  was  performed. 
Thus,  when  deeeaaed  left  defciidtmt'e  offit-o,  where  tho 
operation  had  presumably  just  been  performed,  walked 
across  the  street,  and  met  a  friend  who  accompanied 
her  to  that  spot,  and  said,  "Oh,  dear,  I  feel  weak  I" 
the  exclamation  was  held  admissilile.*  Thia  exclama- 
tion, however,  might  have  been  admitted  also  upon  tho 
ground  that  it  was  an  exprt'seion  of  bodily  feelings. 
Also,  convursationB  had  relative  to  the  purpoBO  of  an 
intended  visit  to  the  physician's  office  before  departure 
are  held  admissible  to  show  that  the  patient  had  fonood 
the  purpose  of  going  to  the  defendant  to  have  an  abor- 
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tion  performed.  Thua  it  was  held  proper  to  allow  the 
roommate  of  deceased  to  testify  that  on  the  day  the 
abortion  was  alleged  to  have  been  committed,  she  loaned 
deceased  ten  dollars,  and  to  state  what  deceased  said 
she  was  going  to  do  with  it,  and  where  she  was  going 
that  afternoon,  and  for  what  purpose.  It  was  also  held 
proper  to  permit  the  witness  to  testify  as  to  conversa- 
tions had  with  deceased  on  the  Wednesday  and  Friday 
before  the  Saturday  on  which  the  operation  was  sup- 
posed to  have  been  performed.  In  these  conversations 
witness  testified  that  deceased  said  that  she  under- 
stood or  had  found  out  that  she  was  in  the  family  way; 
that  she  had  been  to  see  the  defendant  about  it;  had 
been  or  was  going  to  defendant  to  get  some  medicine 
or  a  syringe;  that  she  had  made  an  arrangement  with 
the  defendant  to  have  an  operation  performed  upon  her; 
was  to  give  twenty-five  dollars,  and  was  to  return  to 
the  defendant's  on  Saturday  afternoon  for  the  purpMe 
of  having  instruments  used  to  get  rid  of  the  child. 
Upon  the  admissibility  of  these  conversations  the  su- 
preme court  said :  "  It  was  certainly  competent  to  prove 
that  the  deceased  went  to  the  house  of  the  defendant 
at  the  time  it  was  charged  in  the  information  the  abor- 
tion was  produced.  Upon  the  authorities,  her  intent 
or  purpose  in  going  there  might  be  shown  by  her  decla- 
rations then  made  or  previously  made;  because  such 
declarations  become  part  of  the  res  gestas.    For  it  is  evi- 


CRIMINAL   LIABILITY. 


4«1 


dent  the  declarations  were  connected  with  the  act  of 
her  going  to  the  defendant ;  were  cxpresfiive  of  the  char- 
acter, motive,  or  object  of  her  conduct;  and  they  aro  to 
be  regarded  as  verbal  acts  indicating  a  present  pi^rpoae 
or  intention,  and  tliereforc  are  admitted  in  proof  liJie 
any  other  material  fiicts."  ♦ 

In  the  case  of  Have  vs.  State  f  the  evidence  showed 
that  deceased  left  lier  home  and  came  to  the  house  of 
the  defendant,  where  she  was  operated  upon  to  produce 
an  abortion.  After  the  operation  was  performed  a 
physician  was  called  to  attend  her.  This  physician 
was  subsequently  placcLl  on  the  witness  stand  by  the 
defcnee  and  teatified  that  deceased  complained  of  a 
pieesing  and  burning  in  the  Btomach ;  he  also  testified 
that  she  said  that  she  had  "  been  taking  some  BtuiT," 
and  that  on  the  way  from  her  home  to  the  defendant's 
house,  8  distance  of  six  or  seven  miles,  Boinething  like 
a  lump  dropped  from  her,  and  that  she  did  not  know 
what  was  the  matter  with  her.  In  regard  to  the  ad- 
missibility of  this  evidence  the  conrt  held  that  euch 
part  of  her  statements  aa  related  to  her  then  condition, 
the  seat  of  her  pain,  its  character  and  extent,  and  any 
eipresaion  of  mental  or  bodily  feelings  was  admissible 
and  proper;  but  that  which  she  stated  regarding  her 
having  "been  taking  some  stuff"  and  what  happened 

•  State  Ts.  Difkin!>oii.  41  VTin.,  299, 
■f  Hft^a  VI.  SUEo,  40  Ud.,  638. 
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to  her  on  her  journey  was  a  mere  narrative  of  what 
had  taken  place  b«forc  the  phj'sician  visited  her,  ami  was 
not  legally  admifisible,  either  as  a  dying  declaration  (the 
d(^coa8ed  not  having  been  sliown  to  be  in  extremis  wheu 
the  statompnt  wat;  made)  or  aa  part  of  the  res  geatcB. 

Conditions  Existing  Subsequent  to  Alleged  Opera^ 
tion  Admissible.— Facta  and  conditions  existing  subse- 
quent to  the  alleged  operation,  but  which  tend  to  ex- 
plain the  patient's  condition,  are  also  relevant  and  may 
be  shown  upon  trial.  It  was  accordingly  held  proper 
to  permit  a  witness  to  state  that  &he  had  been  sent 
for  the  day  before  doccaBcd's  death  to  waah  her  and 
change  her  clothes,  and  that  she  found  blood  etaios 
upon  the  bed  and  clothing,  and  that  there  was  a  peculiar 
offensive  odor  which  elie  had  never  noticed  before  at 
any  time  or  place,  although  she  had  noticed  something 
like  it.*  And  bo,  a  witness  was  permitted  to  testify 
that  about  the  middle  of  February  (the  operation  being 
alleged  to  have  been  committed  about  the  middle  of 
January)  ehe  slept  one  night  in  the  same  bed  with  the 
complaining  witness,  who  looked  unusually  pale  and 
feeble,  and  sighed  and  groaned  a  good  deal;  that  the 
witness  made  the  bed  next  morning  and  saw  red  stains 
upon  it,  through  the  feather  hcd  and  upon  the  straw 
bed,  which  she  thought  were  quite  recent,  and  some  of 
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them  more  recent  than  others.  And  another  witness 
in  the  same  case  was  permitted  to  testify  that  she  lived 
in  the  same  house  with  complaining  witness ;  that 
ahoufc  January  SOth  complaining  witneas  was  confined 
"to  her  bed  and  that  witness  was  called  to  aid  her  and 
:foiind  (hat  she  had  fainted;  that  after  she  began  to  gel 
"Well,  witness  foimd  her  washing  stains  from  the  ticic 
«f  her  feather  bed,  and  noticed  stains  upon  her  Btraw 
"bed.  Regarding  the  admissibility  of  thia  evidence  the 
«ourt  said :  "  The  objection  that  the  facta  occurred  or 
appearances  were  observed  a  month  after  the  alleged 
abortion  does  not  render  the  evidence  incompetent, 
though  it  may  alFect  its  weight.  That  they  were  not 
«onnected  with  the  abortion  we  can  not  presiune.  We 
■can  not  know  that  the  result  of  the  injury  did  not  con- 
tinue thus  long.'' 

Effect  of  Proving  an  Alibi. — An  element  of  defense 
sometimes  available  is  that  of  an  alibi,  or  the  proving 
by  the  defendant  that  he  was  at  another  place  than 
that  at  which  the  crime  was  committed  at  the  time  of 
the  performance  of  the  criminal  act.  The  effect  of 
Mcli  evidence  is  admirably  shown  in  the  case  of  Com- 
monwealth vs.  Snow.*  Here  the  woman  upon  whom 
the  abortion  was  alleged  to  have  been  performed  testi- 
fied poeitively  that  the  operation  was  performed  on 


"  Com.  It.  Snow,  116  Hikaj..,  47. 
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May  :30th;  "that  sheknewit  wasupon  that  day;  thatB' 
set  it  down  in  hor  diary  upon  the  evraiug  of  that  day 
the  next  morning;  that  she  had  seen  the  meinorandn 
upon  her  diary  a  number  of  tijncs  since  then,  the  l 
time  within  a  week  prior  to  her  testimony." 

The  wuntau's  sister,  also  the  father  of  her  chil 
each  testiliod  that  May  I^Oth  was  the  day  upou  whi 
the  operation  was  performed.    The  former  testified  t 
her  sister  left  home  that  day  to  have  the  operation  pci 
fornicd,  and  the  latter  testified  that  he  took  the  co 
plaining  witness  to  dufendiint  upon  timt  day,  and  ih 
defendant  performed  au  operation  upon  her  with 
instrument. 

The  defendant  introduced  evidence  tending  to  sho 
that  u^Km  May  19th,  20th,  and  2Isl  he  was  more  thaa 
one  hundred  mileu  di>itani  frniu  the  plaoti  where  th6 
operation  was  alleged  to  have  been  performed.  Tbs 
court,  in  inatructing  the  jury  upon  the  weight  and  eSect 
they  ahouid  give  thia  conflict  of  evidence,  inatruct«d 
them  that  the  exact  day  was  not  material;  that  "in 
the  jury  wore  satisfied  that  the  witnesses  for  the  gor- 
crnnicnt  were  in  error  as  to  the  date  stated  by  then^, 
this  was  a  proper  matter  to  be  considered  npon  the 
qnestion  of  the  degrL^e  of  credit  they  were  entitled  tft 
as  to  other  inattere;  and  if  this,  either  alone  or  in  con- 
nection with  other  evidence,  caused  the  jury  so  fai 
to  doubt  akt  to  their  truth  and  the  reliability  of  theiK 
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"t-eBtimony  iu  oilier  matters  that  they  were  not  satisfied 
l-zaejnnd  doubt  that  the  defendant  did  perform  the  opera- 
"fcion  as  alleged,  then  they  should  acquit  the  defendant." 
■^  _L'he  supreme  eotirt,  in  reviewing  this  case,  said :  "  These 
^^^uhngs  and  instructions  were  right.     If  the  alibi  was 
satisfactorily  proved,  it  was  for  the  jury  to  say  what 
■effect  it  ought  to  have  upon  the  testimony  of  the  wit- 
uneisca  for  the  prosecution.     It  might  discredit  them 
iiltogetber.     If  it  did  not  have  that  effect,  then  it  re- 
quired an  inference  of  some  mistake  on  their  part, 
either  as  to  the  person  who  performed  the  operation,  or 
the  tme  date  of  its  performance.     Their  testimony  was 
no  more  positive  as  to  the  date  than  it  was  as  to  the 
person;  and  they  wore  at  least  ^luite  as  liable  to  have 
made  a  mistake  as  to  tlie  true  date  as  they  were  in 
r^rd  to  the  identity  of  the  person.    But  in  any  respect 
it  wns  entirely  a  r|ucstion  of  fact  for  the  jury,  and  was 
rightly  left  to  them  to  decide." 

niuBtrations. — Having  generally  reviewed  the  law 
relative  to  this  class  of  casesjthe  chapter  wiJl  be  brought 
to  a  close  with  a  brief  examination  of  the  evidenci^  as 
ehown  in  the  reported  cases  upon  which  joriea  have 
based  their  verdicts  in  several  instances. 

The  statute  under  which  the  case  of  State  vs.  Van 
Zile  *  was  prosecuted  provides  that  any  person  who 


*  Teoplo  VI.  T&u  Zile,  1$  Bud,  631,  36  N.  Y,  Supp.,  S90. 
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with  iElent,  etc.,  "either,  first,  prPBcrihoa,  snppliea,  or 
atlminislcrs  to  a  woman,  wlietlier  pregnant  or  not,  or 
adriscs  or  caases  a  voman  to  take  any  mcdiciao,  drug,  or 
subatance ;  or,  second,  uses,  or  causes  to  be  used,  an,v  in- 
strument or  other  meona,  is  guilty  of  abortion,  aud  is 
punishable,  etc.'*  The  evidence  in  this  case  shows  that 
deceaped,  in  company  with  n  young  man,  went  to  de- 
fendant's office  for  the  purpose  of  having  deceased  ex- 
amined tfl  delerinine  whether  or  not  she  was  pregnant. 
Defendant  made  an  examination,  annnunccd  tlial  the 
girl  was  pregnant,  and  advised  the  young  man,  who 
lor  the  sake  of  eonvenience  will  bo  hereafter  designated 
A.,  to  marry  her.  For  the  examination  defendant 
charged  and  received  twenty-five  dollars.  Three  daya 
afterward, and  on  the  eleventh  day  of  November.defcnd- 
ant  nnd  A.  met  at  a  drug  store,  and,  after  a  conrenatioa 
in  the  comer,  which  was  not  heard  by  the  clerk,  defend- 
ant as^ced  for  pen  and  ink  and  paper,  and  wrote  a  pre- 
Bcription, which  he  gave  to  the  drug  clerk  and  said: "Put 
it  up  and  give  it  to  this  young  roan."  The  prescription 
specified  several  drugs,  which  were  required  to  be  com- 
pounded and  made  into  twenty  capsules,  one  of  which 
was  to  be  taken  after  each  meal.  This  compound  was 
pronounced  by  a  professor  of  materia  mcdica  to  be  an 
abortive  mixture.  On  December  19th  deceased  had  a 
miscarriage  and  sent  for  defendant.  Upon  Hia  arrival 
the  following  conversation  took  place,  so  he  testified: 
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■       **  Thp  girl  saidj  'You  don't  remember  me?'     And  I 

I      ^sk-id, '  No ;  who  are  you  ?  *    And  she  said, '  I  am  the  girl 

W      ti:iat  A.  had  at  your  office,*    And  1  says,  '  What  is  your 

t:x~onble?'  and  ebe  Boid^  'I  am  all  through  my  trouble/ 

*    ^M'hen  did  it  occur  ? '  and  she  Bays, '  Last  night.' "    The 

^^  irl  became  worse,  and  on  the  34th  of  December  the 

»^«*mily  physician  waa  called  in,  who  testified  that  the 
^<Dllowiag  conversation  took  place  between  himself  and 
■il<;fendant.  "He  (defendant)  told  me  that  he  had 
t>«>i>n  called  into  the  case,  I  think  the  Thursday  previous, 
^»-:3id  that  she  had  been  getting  rapidly  worse,  and  was 
»^^-«w  in  a  very  bad  condition.    He  did  not  seem  to  uu- 

I<^-«rstand  what  was  the  matter — what  the  trouble 
■■^^t^as."  To  the  question,  "Did  he  say  ho?"  the  family 
X^^^liysician  replied,  "He  said  so."  On  the  following  day 
■fc-^ie  girl  died.  DefoTidflnt  went  to  the  druggist  and 
-«;?ld  him  that  the  girl  had  died,  and  he  thought  if  the 
^  Tii.cgist  would  lend  him  two  hundred  and  fifty  dollars 
"»-«  could  pay  the  funeral  cipcnses  and  in  that  way 
*-^ttie  with  and  satisfy  the  mother.  That  night  de- 
~  ^2ndant  fled  from  the  city  and  remained  absent  for 
^-lout  three  months. 

The  jury  rendered  a  verdict  of  guilty.  The  gen- 
a^B^l  term  of  the  supreme  court,  in  reviewing  the  ease, 
^s.ii1:  "A  carL'fnl  examination  of  the  testimony  leaves 
*^<i  doubt  of  the  guilt  of  the  di^fendant.  While  it  is 
*-nie  that  the  evidence  i&  circumstantial,  and  leaves  the 
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question  of  guilt  to  be  determined  by  inferences  drawn 
from  eBlabli&hed  facte,  yet  the  facts  proved  are  not 
only  entirely  inconsistent  with  the  ianoceuoe  of  the 
defendant,  but  they  can  be  reconciled  upon  no  theory 
except  that  of  guilt."  ^ 

The  case  of  Solandor  v$.  People  *  is  also  one  iilB 
which  there  w&s  no  direct  evidence  of  the  commission  of 
the  crime,  and  yet  it  is  one  in  which  the  circumstancea 
point  so  strongly  to  the  guilt  of  the  occoaed  as  to  cx- 
clnde  all  reasonable  doubt  as  to  her  guilt.  The  prin- 
cipal wilaeFS  was  a  man,  who,  for  conTcniencc,  will  be 
designated  K.  This  witness  testified  that  about  three 
weeks  bc'Core  duceased's  death  he  procured  some  medi- 
cine from  iX-nver  at  her  requei^t  for  the  purpose  of  pro- 
ducing an  abortion,  aiut  that  sho  took  the  medicine.. 
That  a  little  more  than  two  weeks  afterward, 
Thursday,  deceased  went  to  see  defendant,  and  that 
the  way  home  rIic  told  him  that  she  had  visited  defend-^ 
ant  for  the  purpose  of  employing  her  to  procure  an 
nbortion,  and  that  doEendant  had  stated  that  it  would 
be  necessary  to  use  an  instrument  and  to  procure  medi- 
cine from  St.  Louis,  and  that  she  wonid  eharge  thirtyi 
dollars  for  the  services.  K.  further  testified  that  on 
the  following  Saturday  he  returned  with  deceased,  a 
distance  of  some  eight  miles,  to  defendant's  office,  and] 

*  SobndPT  v».  Prapto,  2  Colo^  48. 
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that  defendant  and  deceased  were  alone  about  an  hour; 
ihat  defendant  and  K.  th^n  returned  with  deceased  to 
her  home,  and  that  defendant  remained  there  until 
Monday  morning.  WitnesB  said  that  defendant  left 
some  powders  with  deceased  Monday  monuBg,  and  that 
he  gave  docGased  some  of  them,  and  that  after  taking 
each  powder  she  fainted.  Next  day  deceased  died. 
Shortly  before  her  death,  however,  the  witness  K.  went 
for  defendant  and  told  he/ that  deceased  desired  to  see 
her.  Witness  testified  to  a  conversation  which  then 
took  place  between  him  and  defendant  in  which  de- 
fendant diecloeed  knowledge  of  deceased's  condition, 
and  of  the  nature  of  her  illness.  That  defendant  stated 
that  deceased  had  bi^en  taking  meilicini'  from  Denver, 
and  that  if  she  sliould  die  tliiit  medicine  would  be 
the  cause  of  her  death;  that,  defendant  said,  would 
clear  her.  Witness  testiHed  that  defendant  inquired 
for  the  ftctus  which  had  come  from  deceased,  and  re- 
quested him  to  tnl^e  it  away,  as  inquiry  might  be  made 
for  it.  Witness  testified  that  on  the  following  day  he 
retniTied  with  defendant  to  her  home  and  that  she 
then  told  him  that  she  wanted  to  get  a  certain  man, 
naming  him,  for  her  lawyer,  and  that  she  wanted  to 
pet  two  certain  doctors,  who  were  good  friends  of  hers, 
to  go  over  for  the  examination,  and  that  she  would 
h«  a!!  rijiht ;  and  that  if  any  one  should  ask  witness 
what  was  the  matter  he  should  say  that  he  did  not  know. 
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There  was  expert  evidence  offered  to  show  that  death 
was  caused  by  au  attempt  to  produce  an  abortion,  and 
that  an  instrument  wag  nsed  for  that  pnrpoBC.  EW- 
dcnce  was  also  adduced  \>y  the  State  that  a  bougie, 
broken  into  three  pieces,  was  found  upon  the  premiBca 
of  the  deceased,  and  that  the  injuries  observed  in  the 
womb  of  deceased  might  have  been  produced  by  that 
inetrument;  also  that  the  powders  left  with  deceased 
bore  a  striking  rcfieuiblaucc  to  gossypium,  and  that 
the  effect  of  the  drug  was  abortionary.  A  witness  ^ 
testified  that  when  the  bougie  was  found  defendant  dia*-^ 
claimed  any  knowledge  of  it,  and  said  she  did  not  know 
what  instrument  was  uoed  for  procuring  abortions ;  that 
she  had  never  seen  one.  The  coroner  testified  thiit  at 
the  inquest  defendant  told  him  that  she  supposed  de- 
ceased waa  laboring  under  jirolapxus  uteri,  and  that 
nhe  was  trcatin;:  deceased  for  that.,  but  that  he  saw  na 
indications  in  ih&  body  of  deceased  of  prolapsus  uteri. 
Defendant  took  the  witness  stand  in  hi-r  own  behalf 
and  denied  having  n^ed  any  instrument,  and  aleo  that 
she  had  advised  it.  She  admitted  having  given  pow- 
ders, but  denied  that  they  were  gossypium,  and  averred 
that  they  were  not  intended  to  produce  abortion, 

Among  other  instructions,  the  court  gave  the  jary 
the  following:  "  Neitlier  is  it  necessary  that  it  should 
appear  by  the  evidence  that  the  prisoner,  with  her  own 
hands,  used  any  instrument  upon  the  person  of   Ao- 
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ceased,  or  that  with  her  own  hands  priaoner  adininia- 
tered  to  the  deceased  any  drug  or  Bubatance.  If  pris- 
oner furnished  any  instrument  to  deceased  or  to  any 
other  person  with  intent  that  deceased  or  any  other 
person  should  use  such  instrument  for  the  purpose  of 
procuring  the  miscarriage  of  deceased,  she  being  then 
pregnant,  or  if  prisoner  provided  any  noxious  drug  or 
substance  with  intent  ttiat  deceased,  being  then  preg- 
nant, should  administer  the  drug  or  substance  herself, 
or  that  any  other  person  should  administer  it  to  her 
in  order  to  produce  the  miscarriage  of  the  deceased, 
prisoner  thereby  constituted  the  deceased,  or  the  per- 
son to  whom  such  instrument  or  drug  was  delivered  or 
provided,  her  agentj  and  is  accountable  for  all  the  acts 
of  such  person  done  in  pursuance  of  the  agency.  And 
if  such  person,  whether  the  deceased  herself  or  any 
other,  used  Buch  instrument  upon  the  person  of  de- 
ceased, or  administered  euch  drug  to  deceased  with  the 
intent  to  produce  the  miscarriage  of  deceased,  and  by 
reason  of  such  treatment  the  deceased  came  to  her 
death,  the  prisoner  is  guilty  as  charged  in  the  indict- 
ment, even  though  she  was  not  present  at  the  time  of 
the  use  of  the  instrument  or  administration  of  the 
drug." 

The  jury  returned  a  verdict  of  guilty,  and  the  prie- 
oner  was  aenteneed  to  confinement  in  the  penitentiary 
for  a  term  of  three  years. 
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The  supreme  court,  in  reviewing  the  case,  apprort 

of  the  instniction  above  quoted,  and  also  gave  theii 
opinion  that  the  trial  court  had  made  no  error  in  per- 
mitting the  witness  K.  to  testify  to  the  converiiation 
had  between  Iiiniiieif  and  deceased  while  returning  from 
their  first  visit  to  defendant.    The  court,  iu  discuss- 
ing the  question  of  admissibility  of  tins  conversation, 
afiirma  the  correclnees  of  the  rule  that  a  mere  narra- 
tive of  past  events,  not  made  in  furtherance  of  the 
criminal  design,  in  not  evidence  against  one  who  was 
not  present  when  it  was  uttered,  and  consequently  can 
not  be  repeated  on  the  witness  stand.    But  the  court 
continued:  "Although  the  statement  of  deceased  wbs 
made  after  the  interview  with  prisoner,  and  wae,  in 
one  sense,  a  history  of  a  past  event,  it  was  during  the 
pendency  of  the  criminal  enterprise,  and  closely  attend- 
ant upon  an  act  done  to  promote  the  illegal  purjiose. 
If  the  evidence  was  admissible  upon  the  principle  of 
re$  gesta,  as  I  think  it  was,  it  would  not  have  been      j 
proper  to  exclude  it  upon  the  ground  that  it  was  mercVy 
xmnTRtire  of  past  events." 

The  case  o£  State  vs.  Clements  •  impregsca  one  vcsTj 
forciblj  as  illuatritting  the  danger  attending  the  T^^^l 
ftipsional  lifi!  nf  the  medical  man.     Here  the  unfocr™^^ 
nate  combination  of  circumstances  which  entangled 
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Itfcndant  and  brought  disgrace  and  conviction  upon 
bim  h  one  Hint  i?i  Liable  at  any  time  to  nilD  ur  honest 
prafitifcioner  who  has  nflt  the  opportunity  of  protecting 
himself  by  the  counsel  and  assistance  of  hiB  reputable 
professional  brothers,  and  it  Ib  one  against  which 
the  honest  physician  can  not  take  too  great  precaution. 
The  evidence  in  this  case  showed  that  the  deceased 
was  a  young  unmarried  woman  who  had  been  stopping 
for  some  time  at  the  hotel  where  Bhe  died ;  that  on  the 
momicg  of  her  death  defendant  locked  her  door  and 
passed  out  of  the  hotel,  and  remarked  to  some  one  that 
ehe  was  sleeping  quietly,  and  that  he  did  not  want  her 
disturbed.     A    few    hours    afterward,    at    about    niao 

clock  A.  M.,  defendant  came  back,  and,  upon  going  to 
deceaBcd'B  room,  called  some  one  and  stated  that  "  Lena 
was  dying."  The  defendant  was  immediatelv  arrested 
and  placed  in  charge  of  the  constable.  Upon  leaving 
the  hotel  defendant  told  the  constable  that  he  had  some- 
thing to  show  him  at  his  office.  Upon  arriving  at  the 
office  he  exhibited  to  the  constable  a  fcptns  of  which 
he  said  deceased  had  been  delivered.  Shortly  before 
this,  and  at  about  the  time  deceased  was  first  taken 
sick,  the  defendant  exhibited  in  tbo  drug  store  to  tbm 
druggist  a  stout  sharpened  quill  about  six  mAem  long, 
being  bloody,  and  having  the  appeawMierof  having  been 
Kcently  imbedded  in  living  aaisial  tissues,  whicli  he 
claimed  to  have  taken  from  her  room.     He  stated  to  the 
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druggiflt:  "I  vairt  yoa  to  examine  this.    I  may  need' 
it  for  my  protection.     1  am  afraid  this  case  will  get 
me  into  a  Bcrape  yet.    Some  woiimii  lias  been  using  this 
for  a  criminal  purpose."  ■ 

The  poEt-mortem  examination  showed  that  there  vras 
£onie  abrasion  or  scraldiiiig  of  the  interior  walls  of  tt 
uterus,  apparently  caused  by  some  rough  instrument 
but  that  the  injuriw  were  slight.    There  was  no  indit 
tion  that  deceased  met  her  death  by  abortion  produce 
by  dnigR. 

The  principal  witness  for  the  State  was  the  colored 
cook  of  the  hotel,  who  tcstiHcd  to  finding  deceased  lying 
upon  the  floor  of  her  room  almuttlie  time  she  was  take]:fl 
ill,  and,  contrary  to  the  objections  of  defendant's  coun- 
sel and  contrary  to  the  law  of  evidence,  was  permitted 
to  testify  to  the  following  conversation;  "I  asked  her 
if  the  doctor  had  used  instruments  upon  her.  She  said, 
*  Yes.* "  This  Btatement,  it  will  be  seen,  was  not  admi»' 
sihle  as  a  dying  declaration,  nor  was  it  a  part  of 
res  gesta,  but  was  mere  hearsay  and  inadmissible, 
appeared  also  that  defendant  while  attending  dec< 
misrepresented  the  nature  of  her  illness. 

The  evidence  given  by  defendant  upon  his  own  be- 
half was  that  deceased  applied  to  him  on  August  I3th, 
nineteen  days  before  hur  deatli,  to  perform  an  abortion 
upon  her;  that  he  refused  absolutely  to  do  it ;  that  some 
tea  or  twelve  days  prior  to  her  death  deceased  culled 
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upon  him  to  treat  her  profeBBionally  for  Eome  derange- 
ment of  the  uierue;  that  he  made  an  examination  ami 
found  a  sponge  imbedded  in  the  tissueB  in  the  mouth  of 
the  womb ;  that  he  used  a  metallic  speculum  and  forceps, 
and  removed  the  sponge;  that  he  found  the  place  occu- 
pied by  the  sponge  lacerated,  the  sponge  coyered  with 
pus,  and  very  offensive;  that  he  treated  her  for  about 
six  days,  and  difimissGd  the  case.  Defendant  testified 
that  he  did  not  see  doeeased  again  until  August  25th, 
when  he  was  called  by  her;  that  eho  complained  of 
uansea  of  the  stomach,  and  pains  in  the  abdomen,  and 
upon  being  questioned  denied  having  made  any  attempt 
at  alK)rtion;  that  symptoms  rapidly  discloeed  them- 
flelves  indicating  labor  pains;  that  he  prescribed  anti- 
abortive  treatment;  that  there  were  no  other  phyeicians 
in  reach  with  whom  to  consult,  and  deceased  had  no 
means  to  employ  medical  asBietance;  that  he  continued 
such  treatment ;  that  deceased  then  informed  him  she 
had  made  an  attempt  to  accomplish  a  miscarriage  by 
inserting  a  qnill  into  the  uterus,  and  told  him  where 
the  quill  conld  be  fonnd,  and  which  was  shown  to  be 
the  same  quill  before  referred  to;  that  thereafter,  on 
the  night  nf  AiigiiBt  30th.  deceased  gave  birth  to  a  dead 
tfstus ;  that  for  a  considerable  time  prior  to  this  de- 
ceased was  in  such  a  condition  that  to  have  exposed  the  ' 
ctusa  of  her  illness  would  have  reBulted  in  a  nervous 
ahock  extremely  dangerous  to  her  life;  that  defendant 
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removed  the  fcetuB  and  its  appesdagee,  and  afterward 
BUirendered  them  to  the  officer  j  that  he  administered 
opiates  to  deceased,  placed  her  in  bed  for  the  purpose 
of  securing  repose,  gave  directions  that  she  should  not 
be  disturbed,  tcft  tlie  hotel,  and  went,  to  hiR  hreakta^t 
That  upon  returning  in  about  an  hour  afterward,  he 
found  her  dying,  uterine  hamorrhage  having  set  in  dur- 
ing his  abfience,  »nd  cauecd  her  death. 

The  Jury  returned  a  verdict  of  guilty,  and  judg- 
ment wag  entered  therenpon.  The  supreme  court,  how- 
ever, upon  reviewing  the  case,  reveraod  the  judgmait 
and  Bent  the  case  back  for  a  new  trial,  because  of  error*, 
committed  by  the  court  below.  Ont*  of  these  errors  waa 
peniiitting  the  eook  to  tPRtify  to  the  oonvrraotion  be- 
tween himself  and  deceased  which  was  above  referred  to. 
The  result  of  the  second  trial  of  the  cane  is  cot  known 
to  the  author. 

Another  case  which  shows  to  what  extreme  Ter- 
dictB  juries  will  tsometimes  allow  themselves  to  be  per- 
suaded by  the  great  zeal  that  often  actuates  prosecuting 
attorneys  to  secure  a  conviction,  irrespoetivo  of  the 
merits  of  the  case,  is  that  of  Clarke  vs.  People.*  Here 
the  dcfcTnlant  was  convicted  of  procuring  an  abortion 
upon  the  deceased,  a  young  unmarried  woman.  There 
waa  much  evidence  taken,  hut  very  little  of  it  reflects 
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unfavoraWy  upon  the  defendant.  The  substance  of  the 
M'idcnce  of  the  prosecution  was  that  a  miscarriage  had 
taken  place  from  the  effects  of  which  death  ensued; 
t^iat  defendant  vr&s  the  Bole  attending  phyeician  at  the 
time  of  the  abortion  and  for  some  time  prior  and  sub- 
sequent thereto;  that  defendant  burned  the  fcetus  in- 
stead of  burying  it;  and  that  in  reply  to  a  question 
propounded  by  the  landlady  of  the  house  where  deceased 
was  stopping,  defendant  stated  that  the  patient  was 
suffering  from  inflammation  of  the  boweU. 

Defendant  testified  tfiat  deceafied  first  sought  his 
services  on  the  twenty-fourth  day  of  February,  and 
that  she  was  at  that  time  suffering  from  "  bearing-down 
paina";  that  upon  his  next  visit,  which  occurred  next 
day,  he  cautioned  her  in  reference  to  the  danger  she 
was  incurring,  and  warned  her  against  the  effects  of 
the  course  she  had  entered  upon,  advising  her  that  she 
ahnuld  reconcile  htirself  to  her  condition  and  let  the  full 
time  elapse  before  birth.  At  the  end  of  this  visit  he 
was  paid  for  his  services  and  considered  himself  dis- 
charged from  the  case.  Defendant  testified  that  a  few- 
days  later  he  was  called  again,  aad  that  deceasftd  was 
threatened  with  a  miacarriage;  that  it  was  too  Uhe  to 
prescribe  medioine  to  counteract  the  effect  of  the  drugs 
she  had  previouely  taken,  hut  that  he  did  prescribe  quiet 
and  rest;  that,  finding  this  would  not  prevent  the  abor- 
tion, he  did.  what  he  could  to  relieve  the  patient  and 
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gave  tier  life.  It  was  shown  that  on  the  day  before  the 
patient's  death  defendant  informed  her  she  was  not  prb- 
gresaiiig  so  favorably  aa  he  had  hoped,  and  that  he  de- 
sired a  physician  in  consultation,  and  advised  that  her 
parents  be  notified.  To  both  of  these  propositions  de- 
ceased objected.  Finding  deceaficd  worse  nest  morn- 
ing incitead  of  better,  defendant  telegraphed  her  father 
and  sent  out  for  another  pliysifian,  but,  owing  to  delay, 
the  latter  arrived  only  shortly  before  her  death.  In 
explanation  of  the  homing  of  the  f  cetiw,  defendant  testi- 
fied that  derom position  had  set  in, rendering  an  immedi- 
ate disposition  of  it  necessary;  that  the  patient  required 
lua  immediate  attention,  and  that  there  was  no  other 
man  about  the  premises  to  bury  it,  and  that  bTiming 
was  the  moat  effective  as  well  as  the  moat  convenient 
way  to  dispose  of  it. 

It  also  appears  that  dweased,  shortly  before  her 
death,  fulty  exonerated  defendant,  and  said  that  he  vras 
not  the  cause  of  her  sickness.  It  further  appears  that 
immediately  after  the  death  of  deceased,  defendant  took 
her  effects  to  the  coroner,  and  notified  that  oflieial  of 
the  eanne  and  circumstances  of  her  death. 

How  a  jury  of  intelligent  men  could  have  rendered 
a  vcnlict  of  guilty  upon  this  evidence  it  is  difficult  to 
undcratand.  The  forces  of  eloquence  and  personal  mag- 
netism moved  by  a  miatalcen  zoal  are  often  potent 
factors  in  working  injustice  and  may  have  been  largely 
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accountable  for  the  teraiinatioii  of  tbe  present  suit. 
It  is  extremely  gratiiying,  however,  to  observe  the  whole- 
some check  which  our  higher  courts  place  upon  the  trial 
courts  which  are  aometim>es  betrayed  into  a  display  of 
fueling  prejudicial  to  justice,  Irt  the  present  case  it  is 
beUeved  that  every  reader  will  heartily  approve  of  the 
sentiment  expressed  by  the  eupreiue  court,  which,  in  re- 
versing the  judgment,  says :  "  The  crime  charged  is  one 
ttiat  strikes  at  the  foundation  of  our  social  fabric,  and 
is  well  calculated  to  arouse  the  indignation  of  all  right- 
thinking  people;  but  to  allow  this  conviction  to  etand 
would  be  to  violate  the  fundamental  rale  of  the  crlini- 
nol  law  fixing  the  quantum  of  proof  necessary  to  suBtaio, 
a  conviction.  We  fully  agree  with  the  attorney- general 
that  prudence  woubl  have  dictated  the  calling  of  counsel 
at  an  earlier  period  in  the  ease;  but  the  neglect  in  this 
particular  can  not  be  taken  as  a  justification  to  the 
Terdict  and  judgment  rendered  in  the  court  below." 

At  an  early  period  in  the  examination  of  the  sub- 
ject of  crmiinal  abortions  in  this  chapter  it  WEia  stated 
that  the  niottcrwas  regulated  by  fltatutee  in  the  several 
States.  The  casee  and  general  rules  of  cvideneo  which 
have  been  examined  will  bo  found  applicable  in  nearly 
every  instance  in  proving  that  the  statute  has  been  vio- 
lated, but  the  exact  act  or  series  of  acts  which  ehall  in 
any  ^ren  State  amount  to  tho  crime  of  procuring  an 
abortion  can  be  determined  with  certainty  only  by  care- 
fully examining  the  local  statute  regulating  the  matter. 


CHAPTER   IX. 
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Privileged  Hatter  Geaerally.— Upou  the  broad  and 

urgent  ground  of  public  policy  certain  matters  are  held 
80  Bacred  in  the  eyes  of  the  Jaw  that  one  can  not  be 
compelled  to  diaelosc  his  knowledge  relative  thereto, 
even  as  a  witness  in  a  court  of  justice.  Hatters  of  this 
sort  m&y  bo  generally  classified  as  follows: 

I.  Political  Matteks. — Under  this  head  are  in- 
cluded state  secrets,  afUcial  transactions  and  communi- 
cationa  between  the  heads  o£  departments  of  state  and 
their  subordinate  olTicerB,  and  all  like  communications. 

II.  JtmiciAL  Matteks. — Herein  arc  included  pro- 
ceedings in  the  jury  room,  conaultations  of  judges,  HTid 
the  like. 

m.  Professional  Commonications.— Under  this 
head  are  included  nil  communications  between  client 
and  counsel  or  attorney  necessarily  made  for  the  piir)}ose 
fif  Hecuring  professional  services  or  asRistanec;  conimu- 
nicationa  between  patient  and  physician  or  aurgeon  ne- 
cessary to  secure  proper  professional  treatment;  and  all 
confessions  or  communications  of  like  character  made 

to  one's  spiritual  adviser. 
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IV.  Social  Matters. — -IJncior  this  hf;ad  are  in- 
eluded  ftU  commuiiicQtions  of  a  eocMeiitial  nature  made 
between  hnsbaud  and  wife. 

Professional  Gonunnnications  ftt  Common  Law. — At 
common  law  the  protection  accorded  to  professional 
coromunications  was  in  its  SiCope  very  limited,  applying 
only  to  the  legal  profeaaion,  nor  does  the  protection 
which  that  profession  enjoyed  aeem  to  have  been  as 
full  and  adequate  aa  that  now  accorded  to  it  by  the 
courts  and  legislatures.*  The  medical  f  and  clerical  J 
professions  were  both  outside  tlie  protection  of  the 
common  law,  both  of  England  and  the  United  States, 
and  whatever  privileges  of  protected  professional  confi- 
dence they  now  enjoy  are  expressly  conferred  by 
Btatnte. 

Statutory  Protection  to  Commnnicatio'ns  between 
Physician  and  Patient. — In  recognition  of  the  impor- 
tance of  a  full  and  absolute  confidence  existing  between 
physician  and  patient  in  all  matters  of  proft'ssional 
intercourse,  the  legislatures  of  about  half  the  States  * 


*  DucheeB  flf  Kincetoa'a  Chbg,  20  Howell's  St.  Tt„  673,  B!S. 

+  Rex  fs,  GiWionfi,  I  C.  and  P..  P  J;  Bromi  fw.  Pitt,  3  C.  wid  P.,  516. 
{  Baker  vs.  Arciolil,  I  Caine'a  Rep.,  8Ji7. 

•  The  fotloop-ing  Ktnlc*  liave  pnsseii  Ittffs  cit«n^iii^  th«  juivileRe  to 
profniaioual  cDiiiniimi<.'aLiuuD  bi't.weeL)  ph<f!>iciun  ttiiil  pikCir^nt:  Arizona, 
ArkniD^n?,  Cnlrfoniiit,  ColorudD,  Idalio,  ludiaiia,  Iowa,  KAnan:),  Hicbignn, 
Ulnnwola,  Miaaouri,  UonliitKi,  Nebraskn,  Nesada,  Haw  Yorli,  North 
Curollna,  Monh  Dukotn,  Ohio,  Okluhomtt,  Orogrso,  Peimsjlvaaiu,  Utah, 
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have  pusacd  wtioleBoine  laws  wbiuti  in  eltect  assure  the 
jjutieiit  tliut  the  [nfoniiatiun  necessarily  iiupurtcd  to 
socure  proper  and  logitimate  medical  treatmeat  aball 
not  be  wrested  from  the  pliyeician  lo  whom  he  confided 
it,  even  in  behalf  of  justice.  The  wording  of  the  stat- 
utes upon  the  subject,  aa  enacted  by  the  several  States, 
varies  considerably;  in  New  York,  which  was  probably 
one  of  the  Hrst  Staten  to  recognize  the  need  of  this  sort 
of  protection  to  the  physician  and  patient  by  leglslatiTe 
enactment,  the  law  in  force  provides  that: 

"  A  person  duly  authorized  to  practise  physic  or 
Burgery  shall  not  be  allowed  to  disclose  any  information 
which  he  acquired  in  nttfnding  a  patient  in  a  profea- 
sional  capacity,  and  which  wua  nca>8»ary  to  enable  bim 
to  act  in  that  capacity."  * 

The  restraininj^  claii!:c  that  the  "physician  or  snr- 
geon  shall  not  be  allowed  to  disclose  any  information, 
etc.,"  is  reen&ctud  almost  verbaiim  in  the  States  of 
Iowa,  Michigan,  Pennsylvania,  and  Nebraska;  the 
majority  of  the  Stales  having  statutes  npon  the  subject 
impose  practically  the  same  restriction  by  using  the 
eipression  that  the  physician  "  shall  not  (or  can  not) 
be  examined,"  f  or  "  shall  not  be  a  witness,"  J  or  "  shall 
not  testify."  *   The  statntes  of  four  States;,  to  wtt,  Indi- 

•  Cndc  nf  Civn  PrwoJm-p.  §  HM. 

j  ValUnmin.  I'lhliiniiK   Lliiho,  Uiimcsotn,  Novitda,  Nortti    DakpU, 
Oregon,  ITuh,  iiiid  Wiuliia^tcia. 

X  Muiihuia.  *  Obio  aud  Wyoming 
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ana,  Kansas,  MisBouri,  and  Oklahoma,  provide  that  a 
phjeician  shall  not  be  competent  to  testify  as  to  infor- 
mation pTofesfiionally  obtained,  while  the  etatuies  ot 
three  States,  to  wit,  Arkansas,*  North  Cwrolitm,  and 
Wisconsin,  provide  that  tho  physician  "  «haU  not  be  re- 
quired (or  compGlIeil)  to  "' testify. 

The  statutes  in  several  States  expreaaly  reatrict  the 
application  of  Lho  protection  to  civil  caaes.f  Whetlier 
the  protection  of  the  atatute  in  the  absence  of  this 
restriction  extends  to  criminal  cases  is  a  question  which 
has  been  the  subject  of  judicial  dedaioiia,  which  will  bo 
examined  in  their  proper  order. 

The  statute  of  North  Carolina  in  subject  to  the  pro- 
vision that  "  the  presiding  judge  of  a  superior  court 
may  compel  such  disclosure  (of  knowledge  profession- 
ally  obtained) ,  if  in  his  opinion  the  same  is  necessary  to 
a  proper  adminiatration  of  justice."  While  Ihe  statute 
of  Arixonn  proviric<i  that  thp  physician  "can  not  with- 
out the  consent  of  his  pnticnl  be  examinetl  in  civil  or 
criminal  cases  as  to  any  information  acquired  in  attend- 
ing the  patient  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient."  J 

The  pririlege  conferred  by  these  statates  19  pri- 

*  In  Arkuntus  th«  privlk^  1§  extmtli^d  b^  atitute  to  incluilo  tho 
"  iralTif  d  nurse."     Lawa  of  l»«9,  Act  XXXl,  p.  38. 

t  The  .^wtiii'iry  rcsiriction  u>  clrll  caees  eiietn  in  rmlirornln,  Idaho, 
MinnMntft,  HotitAiia,  Uix'gon,  I'cnn^jrlvuus,  Utah,  aad  Wuhingtoa. 

}  Laws  of  Arlwua,  IStIO,  p.  70. 
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marily  for  Ihc  benefit  of  the  patient,  and  he,  ttierefore, 
uitlier  hy  his  ads  or  b^  express  ooneeut,  may  wuivo  the 
privilege  and  allov  the  physician  to  testify.  By  the 
statutes  of  several  States  *  it  is  cxprcstsLy  provldt-d  that 
the  privilege  is  waived  whenever  the  patient  voluntarily 
testifies  regarding  the  subject  matter  of  the  same.  The 
question  of  what  acts  shall  in  the  absence  of  express 
statntory  provision  be  considered  a  waiver  of  the  privi- 
lege Jiaa  been  pHsaed  upon  in  a  number  of  cases. 

Comnmnications  with  Unlicensed  Fhysieiana  not 
Protected. — The  statute  usually  provides  that  commn- 
nications  shall  he  protected  whon  made  to  persons 
"duly  authorized  to  practise,"  or  to  "licensed  phjm- 
cians  or  surgeons,"  or  to  "  qualified  phygicians  and  sur- 
geons." These  statutes  will  tlieniforc  not  protect  com- 
munications of  n  confidential  nnturc  made  to  one  not 
legally  qoalified  to  practise  medicine,  but  who  is  exer- 
cieing  the  (unctions  of  a  physician;  sucli  a  person,  upon 
being  called  as  a  witness,  may  bo  required  to  diaclose 
all  infonnation  that  he  has  gained  from  a  patient,  and 
thp  patient's  protest  will  avail  notlung.| 

Belation  of  Physician  and  Patient  must  "Exist  to 
Create  Privilege. — Having  learned  that  the  physician 
to  whom  the  confidential  eommiinicatious  were  made 
was  duty  licensed  and  authorized  to  practise  medicine 

*  KansKs,  Nevn<Ia,  Ohio,  Okluhnnm.  aoii  Wyoming, 
f  WIdI  v«.  Cowles,  4S  n^ip,  ^Ot. 
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and  surgery,  it  nest  becomes  pertinent  to  determino 
whether  or  not  the  relations  existing  between  the  pa- 
tient and  the  physician  to  whom  the  comnninicationa 
were  made  were  of  such  a  character  as  to  bring  such 
oommunications  within  the  protection  of  the  law. 

The  general  propogitlon  that  because  one  ie  a 
licensed  physician  and  surgeon  he  is  incompetent  to  tes- 
tify regarding  the  condition  in  which  he  found  a  cer- 
tain person  without  that  person's  consent  is  too  absurd 
to  require  refutation;  this  privilege  muet  be  based  upon 
a  relation  of  confitlence  similar  to  that  of  physician 
and  patient,  and  unless  such  relation,  in  fact,  exists  at 
the  time  the  information  is  obtained  there  is  no  priyi- 
lege;  •  nor  will  the  court  prDsume  the  existence  of  such 
confidential  relntions.     The  party  invoking  the  aid  of 

'the  law  must  show  that  the  relations  which  existed 
between  the  phyfilcian  and  himself  were  of  the  confiden' 
tial  nature  contemplated  by  the  etatiite-f 

In  order  to  constitnte  the  confidential  relation  of 
physician  and  patient  it  is  not  Gssentia!  that  the  physi- 
cian should  have  been  called  or  employed  by  the  patient 

'himself;  the  legal  elTect  is  quite  the  anme  whether  the 
physician  is  summoned  by  the  patient  himself,  by  the 


*  Jaoofas  lu,  CraaB,  19  Hinn,,  GS3. 

1  PMplfl  itjt.  Schuyler.  106  N.  Y.,  2fl8.  12  N.  E,  Rep-,  7SS ;  Edingtnn 
M.  InauMQCC  Co.,  tl  S.  v.,  61!+;  Stowell  rifl.  Am,,  ric,  Assn.,  6  N.  Y., 
Ifinpp.,  2S3. 
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patient's  attending  pli^aiciau,  by  friends  oC  the  patient^ 
or  even  b;  strangers.*  It  therefore  logicnll}'  follows 
that  where  the  defendont  in  a  suit  for  personal  iojarics 
seuds  his  physician  to  the  plaintiff  to  make  an  exami- 
nation for  the  purpose  of  testifying  as  to  the  plaintiff's 
condition,  and  the  physician,  instead  of  simply  making 
the  examination  for  the  purpose  intended,  undertakes 
the  treatment  of  the  pUintiff,  the  relation  of  physi- 
cian and  patient  immediately  arises,  and  the  ph}'si- 
cian  becomes  incapable  of  disclosing  the  information 
obtained.f  In  the  case  of  Freel  ve.  Market  Strei^t  Cable 
fiailway  Cumpauy.l  the  plaintiff  teetiffed  that  defend-  ^M 
ant's  physiciflii  eallcd  upon  her  several  timea  and  pre-  ^^ 
Bcribcfl  for  her.  Tlic  ilnctor,  when  qncBtioned  upon  the  : 
sabject,  failed  to  remember  whether  he  did  or  did  not 
pniatTibe  for  her.  Thereupon  the  plaintiff's  counsel 
asked  him  the  following  qtuiKtion:  "It  was  during  this 
time  that  you  were  making  these  visits  and  prescribing 
for  her  that  you  obtained  any  knowiudge  that  you  haTs 
of  her  case?"  to  which  the  physician  aTiswcred,  "Yes, 

sir;  that  is  all,  except  conversations  with  Dr. '." 

The  court  was  of  the  opinion  that  even  though  the 
physician  was  sent  for  the  Role  and  exclusive  purpose 
of  examining  the  plaintiff  to  enable  him  to  disclose  her 


•  RcniliAii  w    Dennio.  !03  S.  Y.,  67*. 

I  WeiiS!  iw.  SfniiiiJ  City  Ry  Co.,  BS  Mo.  App^  89, 

t  Free!  w.  Ifarkct  St.  %■  Co.,  97  CiJ.,  40. 
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condition.,  yet  by  "  visiting  and  proscriljing  for  her " 
the  coDtldential  relation  of  phyeician  and  patient  was 
created,  which  would  preclude  the  disclosure  gf  any  in- 
fonnation  gained  while  making  such  visits.  And  so 
in  the  case  of  Peoplo  vs.  Murphy,*  where  the  public 
prosecutor  selected  a  physician  and  sent  him  to  exam- 
ine a  woman  upon  whom  an  abortion  had  been  per- 
formed, for  the  apparent  purpose  of  obtaining  eYidence, 
and  the  physician  treated  the  patient  professionally, 
he  was  not  permitted  to  give  any  information  obtained 
while  &o  treating  her. 

Where,  however,  a  physician  calls  upon  a  person 
and  examines  him  only  for  the  purpose  of  information, 
and  it  is  understood  that  the  purpoee  of  the  call  and 
examination  is  not  for  profesBional  treatment,  no  ques- 
tion of  privilcfre  can  he  successfully  urgfd.f  There- 
fore, where  a  physician,  «t  the  request  of  the  proaecat- 
ing  attorney,  entered  the  cell  of  a  prisoner  and  had  a 
talk  with  him  for  the  purpose  of  determining  his  meu- 
tal  condition,  hut  rendered  to  him  no  medical  asaistaiico 
or  advice,  the  physician's  observationa  were  properly 
admitted  in  evid<'iioe.|  And  so.  when  a  physician,  at 
the  request  of  the  prosecuting  attorney,  examined  a  pris- 

•  People  w.  Miirphy,  lOi  N.  Y..  12B. 
+  N'wbtt  M.  Piiople.  1«  Colo..  441,  30  Par.  Rpp.,  221. 
I  J  People  vf.  KemmleT,  119  N.  Y.,  BKU;  Peoplfi  m.  SlLn*y,  137  K.  y., 

B70,  50  8.  R.,  SOI, 
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oner  while  in  jhlI  for  the  pur]>oge  only  of  determiiiiug ' 
whether  or  not  lie  wa»  aQlictcd  with  a  vcooreal  disease, 
the  court  held  that  no  coBfidential  relatioa  existed,  audi 
tliat  the  iaforniation  gained  might  properly  be  dis-^f 
cloBed.*     And  for  a  like  reason  it  U  ln-Ui,  where  two  " 
phyBicianB,  not  attending  upon  the  testatrix   profcs- 
eionally,  are  taken  to  hor  bedside  for  the  purpose  of      , 
determining^  her  mental  condition,  and  while  there  wit-^| 
ness  the  esecution  of  her  will,  that  no  professional  rela- 
lion  is  thereby  crented  between  the  testatrix  and  wit- 
nesses, and  Uiat  they  are  competent  to  disclose  what  they  ^j 
learned  at  the  examination.    One  of  the  physicians,  in^^ 
annwer  to  questions  propounded  to  him  at  the  tiial,  said 
that  he  was  not  lestatrix'ti  physician  or  surgeon  at  tho^H 
time,  anil  didn't  prcBcribo  for  her;  was  not  called,  a<»^l 
he  understood  it,  to  prescribe  for  her;  that  he  was  nnt 
her  family  physician;  that  hennade  a  charge  for  makin/^j 
the  oxaminatinn  upon  his  books  to  the  attorney  wiif>] 
prepared  the  will  and  was  present  at  the  examination ; 
that  hfi  made  the  examination  the  same  as  he  always 
did  when  called  upon  to  examine  a  person  with  reganl 
to  eanity,  and  after  the  examination  the  will  was  stl 
nnce  executed.    The  other  physician's  statement  of  the 
purpose  of  hie  visit  was  in  le^al  effect  much  the  same. 
In  considering  the  admissibility  of  the  evidence  of 
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these  phyBiciftns  the  conrt  said:  "In  the  present  case 
the  physiciaas  were  not  called  to  prescribe  for  the  de- 
ceased or  to  advise  as  tu  profeeeionaL  treatmeut;  nor 
did  they  so  prescribe  or  advise.  II  the  deceased  at  the 
time  of  their  visit  had  been  in  greui  Deed  of  good  medi- 
cal advice,  and  they  had  given  uo  advice,  they  would 
not  have  been  clmrgeable  with  malice  or  neglect  of 
duty;  because  they  were  not  under  any  obligation  to 
advise  or  to  prescribe.  Any  advice  or  prescription  would 
have  been  an  improper  act,  because  they  were  not  the 
attending  or  consulting  physicians,  and  they  were  under 
no  obligation  to  her.  If  they  had  conversed  Trith  her 
as  to  her  health,  then,  possibly,  she  might  have  conceived 
the  idea  that  they  were  oouaulting  physiciaiia.  And  if. 
in  i'uch  mistaken  belief,  she  had  stated  anything  as  to 
her  health,  very  possibly  that  might  have  come  within 
the  prohibition  of  this  section.  But  .  .  .  there  is  no 
reason  to  believe  that  she  thought  them  to  be  consulting 
phy&idans,  or  recognised  them  to  be  anything  more  than 
proper  witnesses  to  her  will."  • 

The  proper  test,  it  aeems,  to  apply  in  determining 
the  competency  of  the  physician  to  testify,  is  whether 
he  met  the  party  professionally  or  non-professionally 
at  the  time  the  information  in  question  was  obtained.! 
Thus,  when  a  physician  offered  to  give  evidence  as  to 

*  /n  ™  FVwininn.  4fl  flnti,  4iiR. 

■f  RnliiT  rf  at.  m.  Hslior  ,t  a/.,  129  N.  T.,  6Sl. 
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ibe  mental  capacity  of  the  doccased,  and  this  evidence 
was  objected  to  upon  the  ground  that  hu  had  boon  the 
attending  physician  of  the  deceu!>ed,  the  court,  upon 
being  shown  that  the  knowledge  r(;garding  which  the 
physician  proposed  to  testify  was  not  obtained  while 
acting  in  that  capacity,  properly  permitted  the  physi- 
cian to  testify.*  And  ufion  tho  same  principle  a  physi- 
cian who  hod  attended  the  deceased  iras  permitted  to 
state  what  he  had  observed  relative  to  deceased  vhen 
he  called  upon  him  for  tlie  purpose  of  collecting  some 
money  which  waa  due  for  professional  serviL'es.  The 
physician  was  also  permitted  to  testify  that  he  met 
deceased  in  the  road  near  his  home,  and  that  the  old. 
gonticman  did  not  kuow  him,  and  asked  who  he  was.f 
The  physician  nmet,  however,  be  able  to  separate  the 
knowledge  which  he  acquired  from  the  patient  while 
attending  him  in  a  profcesional  capacity  from  that 
which  he  obtained  upon  meeting  him  in  a  non-profcs- 
Fional  way,  otherwise  he  will  not  be  permitted  to  testify 
as  to  the  latter.J 

In  the  case  of  the  Colorado  Fuel  and  Iron  Company 
vs.  Cuimningg,"  the  defendant,  the  Colorado  Fuel  and 
Iron  Company,  together  with  a  certain  railroad  com- 

•  /ii  rr  Will  of  Peck.  *1  K.  T.  B.  R.,  608.  37  N.  T.  Rupp..  US. 
f  Rower  )>,<.  Boffu.  142  InH  ,  194,  41  N.  B,  Rep.,  02S. 
t  Jnre  Dftrrnch,  ftS  Unv.  sm. 
'  rDlnr^tdn  Fuol  onrt  Iron  Co.  tu.  Ciimmingii,  B  Colo.  App.,  541,  M  ' 
r»i;.  Krp ,  875. 
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pany,  hod  established  a  hospital  for  the  use  of  the  two 
eompanies,  which  was  supported  by  contributions  from 
the  emplojeeBj  certain  amonnts  being  deducted  from 
thoir  monthly  wages  for  tliat  purpose,  the  general 
eoBtribution  being  termed  the  "  hospital  fund."  The 
pl&intiil,  who  had  been  injurt^d  while  iu  tho  course  of 
his  employment  with  the  defendant,  was  taken  to  this 
hospital  and  attended  by  a  physician  who  was  employed 
by  the  company  rfnd  received  his  salary  from  it,  prob- 
ably from  the  "  hospital  fund."  Thia  physician  oifered 
to  testify  regarding  the  plaintiff's  condition,  but  his 
evidence  was  refused.  The  court,  in  eonflidering  the 
questicjix  of  whether  or  not  the  relation  of  physician 
and  patient  exieted  between  the  plaiutifF  and  witness, 
eaid:  **We  are,  however,  entirely  satisfied  that  the  cir- 
cumBtanceB  under  which  the  doctor  was  employed  and 
the  relation  eriatina;  between  the  company  and  its  em- 
ployees and  the  doctor  were  such  as  to  put  the  physician 
and  the  plaintifT  directly  in  the  relation  of  doctor  and 
patient.  The  plaintiff's  contributions  may  have  been 
Blight,  but  the  circumstances  of  the  situation  were  such 
as  to  lead  him  to  put  himeelf  implicitly  under  the  care 
of  the  surgeon  and  to  trust  himeelf  in  his  bands  for 
care  to  the  same  extent  and  under  the  same  circum- 
stances as  though  he  had  sent  out  for  another  physi- 
cian and  put  himself  directly  in  his  charge." 

LFrom  this  case  an  inference  seems  deducible  that  the 


32 
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confldpTitml  rolation  of  phj-sician  and  patient  can  not 
exiet  when  the  phy&ician  i%  wholly  paid  by  a  tliird  party. 
However  justly  eiich  an  inference  may  be  drawn  from 
the  opinioQ  of  the  learned  court  in  this  ciuc,  it  is  appre- 
hended that  such  a  statement  would  not  he  correct  law. 
The  law  is  probably  better  ilhistrated  in  the  case  of 
Grossman  vs.  Supreme  Lodge  of  Knighta  and  Ladies 
of  Honor.*  In  this  case  the  patient  was  at  a  hospital 
and  her  regnlar  attending;  physician  was  a  Dr.  W.  A 
Dr.  N.  wnfi  called  as  a  witness  to  testify  to  the  patient's 
condition^  but  his  evidence  was  objected  to  upon  the 
ground  that  the  knowledge  he  pogtie&sed  was  privileged. 
In  order  to  ikturniine  the  relation  existing  between 
the  patient  and  Dr.  N.,  he  was  pemiilted  to  state  his 
connection  with  the  hospital  and  the  circuniEtances 
under  which  be  met  the  plaintiff.  He  stated  that  he 
and  Dr.  W.  had  charge  of  different  warda  in  the  hos- 
pital and  that  he  and  Dr.  W.  made  the  ronnds  of  the 
hospital  together,  and  generally  examined  the  cases 
together;  that  he  was  not  the  physician  attending  tho 
patient,  alth9ngh  he  partly  .attended  her.  Referring 
to  the  patient,  he  said:  "I  went  with  Dr.  W.,  who  was 
the  attending  physician.  Wo  generally  tried  to  confirm 
diagnosis.  I  went  there  to  find  out  tho  condition  o£ 
the  patient,  and  the  ailments."    And  again  he  said :  **  I 

*  Grosaman  p».  Supreme  Lodge  o1  Enlghta  and  LaclI^iH  of  Honor,  t 
N.  T.  Su|>p.,  621, 


n 


PEIVILEHBD   COMMCNICATIONS. 


403 


weut  there  just  out  of  curiosity  to  acquire  iufonnaUon 
in  interesting  cases."  And  later  in  his  examiaatioa  he 
Haid  that  when  Dr.  W.  went  to  examine  the  patient 
he  went  with  him  "and  assisted  him  in  making  the  ex- 
amination." Regarding  the  admissibility  of  Dr.  N.'s 
evidence  of  the  condition  of  the  patient,  the  learned 
court  said :  "  We  think  the  conrt  properly  held  that  tho 
witnofis  was  disqualified.  *  To  bring  the  caae  within 
the  statute  it  is  suflicient  that  the  person  attended  as  a. 
physician  upon  the  patient^  and  obtained  his  Lnfomia- 
tion  in  tliat  capacity.'*  Whethwr  the  witness  was 
actuated  by  curiosity  or  a  higher  motive  makes  no 
difference.  Itis  own  admission  that-  he  attended  the 
pationt,  although  ho  qualifies  the  stalemcGt  by  th<?  use 
of  the  adverb  '  partly,'  aufficGS  to  establish  the  exist' 
ence  of  the  profeseional  relation  which  debars  him  from 
disclosing  what  he  learned  of  her  condition  uuder  the 
circumstances." 

A  g'ail  physician,  it  seems,  is  also  incompetent  to 
testify  as  to  the  condition  of  a  prisoner  whom  he  has 
attended  in  a  professional  capacity ;  but  unless  it  can  he 
shown  that  the  information  he  offers  to  disclose  was 
obtained  while  attending  such  prisoner  profeaaionally 
he  will  not  be  prevented  from  testifying.f 

Whether  or  not  the  professional  relation  of  physi- 

•  Fcom  Rrailian  iw.  Dennin,  11)8  N.  Y.,  678. 

f  Poopk  UK.  Scbujler,  lOfi  N.  Y.,  2U8,  12  N.  H.  Rep.,  783. 
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cian  and  patient  exists  to  such  &  degree  as  to  protect 
the  communications  made  to  the  physician  where  a 
third  party  cornea  to  him  and  makos  disclosures  for  the 
purpose  of  getting  medicine  or  a  prcscripiion  for  the 
patient  is  a  (|UcsUoi]  timt  is  largely  dependent  upon  the 
cireuraBtancea  of  the  particular  case.  In  an  early  New 
York  case  *  the  dufi'udaut  repeatedly  applied  to  a 
physician  for  drugs  to  produce  an  abortion,  and  upon 
one  occasion  told  him  the  name  of  the  female  for  whose 
use  the  drugs  were  desired.  The  physician  was  permitted 
to  disclose  the  subject  of  these  interviews,  tlie  court 
expressing  its  opinion  as  follows:  "The  witness  (the 
physician)  I  think  was  not  privileged.  It  is  very  doubt- 
ful wht!thi:T  the  comnuinieations  made  to  him  by  the 
defendant  can  be  considered  as  ennsulting  him  profes- 
sionally within  the  meaning  of  the  statute."  And  so, 
in  the  case  of  Babeock  vs.  People.t  a  physician  was  per- 
mitted to  testify  that  defendant  came  to  him  and  told 
him  that  he  wanted  some  medicine  for  a  certain  young 
lady  whu  had  taken  a  cold  and  was  suffering  from  eap- 
preesed  menses^  and  thiit  sulHioquently,  in  about  a 
month,  the  defendant  ictumcd  the  medicine  and  said 
it  was  for  his  wife  and  was  not  given  because  she  was 
pregnimt.  The  court  said:  "The  defendant  was  not 
consulting  him  (the  physician)  for  himself,  nor  does  it 

•  Hewitt  p«.  Prime,  21  Wend.,  78. 
t  Babcuck  tv.  People,  ID  Him,  347. 


I 


PRIVILEGRD  COMMtlNTCATlOKS. 


41)5 


> 


appear  that  he  wns  representing  any  one  else  who 
needed  or  desired  medical  aBsiatunce."  If,  however,  a 
third  party  appears  before  a  physician  and  confidentially 
dieclo&es  lo  him  the  contlitiou  of  a  patient  and  procures 
the  physician  to  undertake  the  treatment  of  such  pa- 
tient, the  relation  of  physician  and  patient  exists  in 
its  full  sense,  and  the  information  conveyed  through  the 
third  party  is  as  adequately  protected  as  though  com- 
miiuicaU'd  Ijy  tlif  ]nil.ioiiL  iliruLt.* 

It  has  been  observed  that  the  confidential  relation 
of  physician  and  patient  is  not  dependent  upon  the  em- 
ploymt*nt  by  the  patient,  but  that  such  a  physician  may 
be  called  by  another.  Similar  to  this  is  the  rule  that 
&  physician  ivho  is  called  by  the  attending  physician  as 
consultant  is  within  th<2  law  and  not  permitted  to  dis- 
close knowledge  gained  in  the  course  of  such  consulta- 
tion.f  The  partner  of  the  attending  physician  also 
comes  within  the  niJe  and  is  not  permitted  to  diecloBB 
knowledge  imparted  to  him  by  the  attending'  physi- 
cian. 

Justice  Berkshire,  in  considering  a  question  of  the 
sort,  8ttid:  "Dr.  L.  (the  partner)  comes  clearly  within 
the  spirit,  if  not  the  letter,  of  the  statute.  He  was 
the  partner  of  Dr.  W.  (the  attending  physician).  They 
were  in  active  practice,  occupying  the  same  ofSco.    The 


*  People  m.  Brower,  S3  Hun,  SI7. 
t  Bcoiban  tv.  Dmam,  103  N,  V.,  813. 
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Imsmes8  of  the  one  was  the  business  of  the  other ;  when 
necessary,  it  was  the  duty  of  one  to  consult  with  the 
other,  and  in  the  absence  of  the  one  who  was  giving 
special '  attention  to  a  patient,  it  was  proper  for  the 
other,  if  not  obligatory  on  him,  to  take  his  place."  In 
this  case  the  court,  after  stating  that  the  information 
possessed  by  Dr.  L.  was  obtained  while  the  patient  was 
at  the  firm's  office  to  consult  Dr.  W.,  expressed  itself 
positively  that  to  have  permitted  Dr.  L.  to  disclose  this 
information  "would  have  been  a  perversion"  of  the 
statute.*  It  seems,  however,  that  a  physician  merely 
having  office  privileges  with  the  attending  physician, 
but  not  interested  in  his  basiness,  does  not  come  within 
the  law  and  will  be  permitted  to  disclose  information 
imparted  to  him  by  the  other's  patients,  f 

Nor  does  the  relation  of  physician  and  patient  exist 
as  contemplated  by  the  law  when  the  physician  per- 
forms an  autopsy,  as  a  dead  man  can  not  be  considered 
a  "  patient,"  "  but  is  a  mere  piece  of  senseless  clay  which 
has  passed  beyond  the  reach  of  human  prescription, 
medical  or  otherwise."  Therefore  information  disclosed 
at  such  autopsy  is  not  privileged.^ 


*  The  .(Etna  Life  iDsuraDce  Co.  vi.  Deming,  128  Ind.,  384,  24  N.  E. 
Rep.,  88. 

+  Kendall  vs.  Grev,  2  Hilt.,  800. 

X  HarriBon  vs.  Suiter  Street  Ry.  Co.,  118  Cal.,  156,  41  Pac.  Rep., 
1019. 
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The  statutes,  in  designating  to  what  relations  the 
privilege  shall  extend,  more  frequently  use  the  expres- 
sion that  no  person  authorized  to  practise  "  physic  or 
surgery  "  shall  be  permitted  to  testify,  etc.  Such  a  des- 
ignation as  this  is  restricted  to  a  physician  or  surgeon 
and  is  not  construed  to  include  a  dentist ;  for  while  the 
duties  of  a  dentist  include  to  a  very  limited  extent  those 
of  a  surgeon,  yet  it  has  been  held  that  a  dentist  is  not,  in 
law,  to  be  considered  a  surgeon;  *  therefore  communica- 
tions made  to  him  will  not  be  privileged.f 

Knowledge  Coming  within  the  Law. — The  question 
of  what  knowledge  is  within  the  meaning  of  these 
statutes  is  often  a  very  nice  one,  and  it  is  a  question 
upon  which  the  courts  have  many  times  been  unable 
to  agree. 

There  is  no  doubt,  however,  that  the  statute  does 
not  preclude  one  from  stating  that  he  is  the  family 
physician  of  another,  nor  from  giving  the  number  and 
dates  of  his  professional  visits,  J  and  the  date  upon  which 
he  discharged  the  patient*  The  disclosures  wliich  the 
law  aims  to  preclude  the  physician  from  making  are 
those  facts  which  he  learns  in  the  course  of  his  pro- 

*  State  vs,  Fisher,  24  S.  W.  Rep.,  167,  92  L  R.  A.,  790. 

+  People  vf.  De  France,  104  Mich.,  663,  62  N.  W.  Rep.,  709. 
X  Brieaenmeieter  vx.  Knightt  of  Pythias,  81  Mich.,  526;  Patten  tw. 
TJ.  L.  and  A.  Ins.  Aesn.,  133  N.  Y.,  4m,  31  N.  E.  Rep.,  342. 

•  Dittrich   vs.  City   of  Detroit,    98   Mich.,    245,    67   N.  W.    Rep., 
12s. 
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fessional  employment,*  and  to  construe  the  statutes  so 
as  to  give  them  this  effect  is  the  apparent  design  of 
the  courts. 

The  statute  of  New  York  provides  that  one  prac- 
tising medicine  and  surgery  shall  not  be  permitted  to 
disclose  "  any  information  which  he  acquired  in  attend- 
ing a  patient  in  a  professional  capacity.'*  With  the  ex- 
ception of  five  States  \  to  be  hereafter  referred  to,  each 
of  the  States  having  statutes  upon  this  subject  has 
almost  literally  reenacted  that  part  of  the  New  York 
statute  included  within  the  quotation,  which  describes 
the  knowledge  that  is  protected. 

It  seems  well  settled  that  this  clause  in  the  statutes 
includes  all  knowledge  gained  in  the  professional  inter- 
course of  a  physician  with  his  patient,  whether  obtained 
from  statements  made  to  him  by  the  patient  or  gained 
from  observing  and  examining  the  patient.  A  lead- 
ing case  upon  this  subject  is  that  of  Edington  vs. 
Mutual  Life  Insurance  Company.!  ^^  ^^^  case  Jus- 
tice Miller  says:  "When  it  (the  statute)  speaks  of  in- 
formation, it  means  not  only  communications  received 
from  the  lips  of  the  patient,  but  such  knowledge  as  may 
be  acquired  from  the  patient  himself,  from  the  state- 
ment of  others  who  may  surround  him  at  the  time,  or 

•  Kelley  vn-  HigMeld,  IR  Or.,  277. 

+  The  five  States  not  following  the  wording  of  the  Sew  York  statute 
in  the  above  particular  are  Indiana,  Iowa,  Nebraska,  Ohio,  and  Wyoming. 
i  Edington  va.  Mutual  Life  Insurance  Co.,  67  N,  Y.,  1B6. 
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from  observation  of  his  appearance  and  symptoms. 
Evea  if  tfiu  patient,  could  not  speak,  or  hia  mental 
powers  were  bo  affected  that  he  could  not  accurately 
state  the  nature  of  his  diseaee,  the  aetute  medica]  ob- 
Bcrror  would  readily  comprehend  his  condition.  In- 
formation thus  acquired  is  clearly  within  the  scope  aud 
meaning  of  the  statute."  The  law,  as  stated  by  the 
learned  judge  in  this  case,  has  hccn  cited  with  approval 
and  followed  in  a  number  of  succeeding  caaes  in  New 
York  and  elticwhoro.*  The  examination  of  the  patient 
referred  to  in  these  cases  covers  not  only  the  thorough 
and  careful  examination  madu  for  the  purpose  of  pre- 
scribing, but  includes  as  well  impresi^ions  or  opinions 
regarding  the  patient's  condition  formed  from  Ms  gen- 
eral appearance  as  disclosed  at  first  sight,  before  the 
physician  has  had  an  opportunity  to  examine  or  con- 
verse with  him.f  Nor  will  the  eeal  of  silence  be 
removed  from  the  doctor's  lips  because  the  exami- 
nation may  have  been  conducted  in  the  presence  of 
others,  t 

In  the  States  of  Indiana,  Iowa,  Nebraska,  Ohio,  and 
Wyoming  the  statute   provides  that   physicians   shall 


*  Omtian  r*.  National  Life  Insumuce  Co,,  IH  Hun,  74 ;  UriggH  vi. 
Rriirp',  21*  Mioli,,  34;  Giirts-iJi!  rs.  Oma.  Muluul  Life  laeuraitce  Co.,  TS 
Uo.,  446;  Corbott  r*.  St,  L,  L  M.  anil  .*.  Ity.  Co.,  2»>  Mo.  App.,  621. 

f  Oratun  ve.  Uctropaliun  Life  Insurance  Co.,  S.S  Hun,  430,  92 
N.  Y^  274. 

\  QrHUia  ii».  M^-tropdlitAU  Life  Ineuranc«  Co,,  BO  N.  T.,  Z8]. 
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not  be  allowed  to  disclose  matter  "  communicated  "  to 
them  by  their  patients,  or  to  disclose  any  "  communi- 
cation/* etc.  The  wording  of  these  statutes  would  seem 
at  first  sight  to  restrict  the  protection  of  privilege  to 
such  information  as  the  physician  received  by  communi- 
cations from  the  lips  of  his  patients;  such,  however, 
does  not  seem  to  be  the  understanding  of  the  courts 
which  have  passed  upon  the  question.  The  supreme 
court  of  Indiana,  after  quoting  the  statute  of  that 
State,  says :  "  It  sets  the  seal  of  secrecy  and  con- 
fidence upon  what  a  physician  observes  in  respect  to 
the  condition  of  his  patient's  person  in  the  course  of  his 
professional  examinations,  as  well  as  upon  communi- 
cations made  to  him  by  his  patient.  Accident  or  dis- 
ease may  compel  the  submission  of  one's  person  to 
examination  by  a  physician,  who  thus  acquires  informa- 
tion which  would  be  confided  to  no  one  else.  The  fear 
of  disclosure  often  induces  persons  to  suffer  from 
bodily  ailments  rather  than  submit  to  examination  by  ■ 
persons  of  skill.  The  policy  of  the  statute  is  to  protect 
and  render  inviolable  the  confidence  which  should  exist 
between  physician  and  patient.  A  physician  is  not  per- 
mitted to  disclose  the  result  of  observations  or  examina- 
tions made  by  him  upon  the  person  of  his  patient, 
unless  with  the  consent  of  the  latter,  or  unless  the 
patient  in  some  way  waives  his  privilege."  *     And  in 

*  Williams  va.  JohoBon,  112  Ind,,  2?3. 
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a  late  case*  the  Bopreme  ceurt  of  Iowa  says:  "Al- 
though the  statute  of  this  State  uses  the  word  *  com- 
munication *  it  meanft  much  the  same  as  the  word  *  in- 
formation* in  the  statutes  of  other  States  to  which 
"WT  have  referred.  The  prohibition  of  our  statute  refers 
Jcot  merely  lo  verbal  communicatioBS,  but  to  those  of 
any  kind  hy  which  iDl'ormation  of  the  character  of  that 
specified  in  the  statute  is  imparted."  The  courts  of 
laat  resort  in  the  other  three  States  having  statutes 
jsioiilarly  wordt.'d  have  not  yet  passed  upon  this  par- 
ticular quejiliou..  It  is  hoped,  however,  that  whun  a  easy 
involving  this  point  shall  be  placed  before  them,  they 
will  be  able  to  reach  the  same  conclusion  as  that  arrived 
at  by  the  courts  of  the  two  sifiter  States,  for  such  a 
constniction  of  the  statute  is  more  in  accord  with  the 
true  professional  spirit  of  rcsexve  rejjardinff  matterB 
ueeecaarily  and  confidentially  disclosed  to  enable  the 
physician  to  properly  perform  the  functions  of  his  pro- 
feseion. 

By  the  statute  of  nearly  every  State  the  protection 
of  the  law  is  restricted  to  the  knowledge  gained  by  the 
physician  which  was  "necessary  and  proper  to  enable 
him  to  discharge  the  functions  of  his  ofHce."  The  word- 
ing of  the  stiitutes  of  several  of  the  States  is  different, 
yet  the  mciining  conveyed  is  quite  the  Game.    In  constru- 
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iiig  this  clause  of  the  statute  there  has  been  a  lack  of  har- 
mony^ the  courts  at  one  time  having  shown  a  disposi- 
tion to  place  a  strict  construction  upon  the  statute 
and  exclude  all  matter  from  the  protection  of  the  privi- 
lege which  was  not  essential  or  necessary  for  diagnosti- 
cating or  prescribing  for  the  ailment ;  while  the  courts  at 
a  subsequent  and  previous  period  as  well  have  shown  a 
dispositiou  to  give  the  statute  a  more  liberal  construc- 
tion, and  include  within  its  protection  all  conununica- 
tions  which  might  reasonably  or  even  remotely  relate 
to  the  subject  of  the  professional  services. 

There  are  certain  communications  that  are  mani- 
festly outside  of  the  protection  of  the  law.  Thus,  where 
an  unmarried  woman  told  the  physician  who  attended 
her  at  her  confinement  that  the  father  of  her  child  had 
never  promised  to  marry  her,  the  communication  could 
not  be  withheld  as  privileged,  for  the  statement  was  nei- 
ther designed  nor  calculated  to  throw  any  light  upon  the 
patient's  condition  nor  aid  the  physician  in  the  remotest 
degree  in  his  professional  treatment  of  her.*  The  courts 
have,  however,  in  many  cases  shown  a  disposition  to  ad- 
mit every  doubt  in  behalf  of  a  liberal  construction  df  the 
statute.  Thus,  the  evidence  of  a  physician  that  he  had 
treated  a  certain  patient  for  venereal  disease  and  that 
the  patient  told  him  he  had  contracted  the  disease 

*  ColliiiB  va.  Hack,  31  Ark.,  684. 
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from  the  cook  on  his  canal  boat,  was  excluded  as  com' 
ing  within  the  statuto,*  In  tliis  case  the  niiturc  of  the 
palieDt's  affliction  and  the  length  of  time  he  had  been 
suffCTing  from  it  are  clearly  within  the  protection  of 
the  stfltute,  hut  there  is  room  for  doubt  that  the  state- 
inent  by  the  patient  that  he  had  had  interco;irse  with 
his  oook  could  have  been  intended  or  in  any  way  de- 
signed to  assist  the  doctor  in  the  professional  treatment 
of  thfl  case. 

Probably  the  ease  most  cited  in  favor  of  a  strict  con- 
struction of  the  statute  ie  that  of  Edin^on  vs.  Mtna. 
Life  Insurance  Company.t  Herein  Justice  Karl  gays: 
**  It  will  not  do  to  extend  the  rule  of  exclusion  so  far  as 
to  embarrass  the  administration  of  justice.  It  13  not 
even  all  information  which  coinee  within  the  letter  of 
tlie  statute  which  is  to  be  excluded.  .  .  .  Suppose  a 
patient  has  a  fever  or  a  fractured  leg  or  sfcnlU  or  is  a 
raving  maniac.  All  these  ailments  are  obvious  to  all 
about  him.  May  not  the  physician  who  is  called  to  at- 
tend him  testify  to  these  matters?  In  doing  so  there 
would  be  no  breach  of  confidence,  and  the  policy  of  the 
statute  wotild  rot  be  invaded.  These  and  other  eases 
which  might  be  suppoaed,  while  perhaps  within  the 
letter  of  the  statute,  would  not  be  within  the  reason 
thereof,"    Justice  Ear!  gives  it  as  his  opinion  in  thia 


•  Iliinti  vn.  ITvinn.  1  T.  and  C,  im. 

+  EdiTigton  vg,  .1';inii  Life  Ineurnncc  Co.,  'Jl  N.  Y,  BM. 
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case  thai  the  party  Bttcmpting  to  avail  hinuclf  of  the 
privilege  of  the  statute  m\isi  show  that  tbe  information 
BciiuiTod  by  tliQ  physician  was  such  ai  was  necessary 
to  unable  bim  to  prescribe  or  to  do  some  act  as  a  sur- 
geon. In  harmony  -with  the  spirit  of  this  decision  is  the 
case  of  Cumpaii  vs.  North,*  wherein  a  jihysiciau  was 
permitted  to  testify  to  the  date  upon  which  a  patient 
had  told  him  she  received  a  hreuch,  for  which  he  was 
treating  her  prof  ess  ionally.  Tho  court  thought  that  the 
time  the  patient  received  the  rupture,  or  rather  the 
Gxititeiicu  of  the  rupture,  prior  to  a  certain  date,  was 
not  information  '*  necessary  to  enable  the  doctor  to 
preiicribe  for  her  as  a  physician  or  to  du  any  act  for 
her  as  a  surgeon."  The  case  of  LLiiz  t-*.  Mnssachuselts 
Mutual  Lifo  Insurance  Company  f  prpscnts  tho  views  of 
a  court  favoring  a  strict  construction  of  tbe  statute. 
Justice  Hayden.  in  this  case,  after  quoting  with  ap- 
proval from  the  opinion  of  Justice  Earl  in  the  Edington 
case,  says:  "Objective  siyne  that  arc  obvions.  or  such 
an  observation  as  implies  no  diaclosTire — symptoms 
which  are  apparent  before  the  patient  snbniits  himself 
to  any  examination^the  statute  gives  no  authority  for 
excluding.  That  a  patient  had  an  inflamed  face,  a 
bloodshot  eye;  that  fumos  of  alcohol  procoeded  from  his 
person;  that  he  talked  deliriously,  could  be  excluded 

•  Onmpnn  iw,  Kortit,  fl9  Wich..  fiflB, 

I  Liiiz  VII.  Miuw.  MiJl.  Life  [iiK.  Co.,  8  Uo.  App.,  8SS. 
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only  on  the  basis  that  the  statute  forbids  a  physician 
to  be  a  witness.  These  objective  signs,  and  others  which 
imply  no  knowledge  obtained  as  the  result  of  submis- 
sion or  exposure  by  the  patient,  and  which  would  be 
apparent  before  the  initial  act  of  service  on  the  physi- 
cian's part,  the  latter  should  testify  to  under  our  stat- 
ute." 

These  three  cases  present  the  extreme  view  favoring 
a  strict  construction  of  the  statute.  This  view  has  not 
been  approved  or  followed  by  later  cases,  and  it  is  very 
much  doubted  whether  it  may  be  considered  the  law. 
The  case  of  Kling  vs.  The  City  of  Kansas  *  probably 
presents  the  true  doctrine.  In  this  case  the  question 
was  presented  to  the  court  whether  or  not  a  physician 
should  be  permitted  to  disclose  the  condition  of  a  pa- 
tient with  regard  to  sobriety  at  the  time  of  calling  upon 
him  to  render  professional  services.  The  court,  in  an 
elaborate  and  learned  epinion,  explains  clearly  and  sat- 
isfactorily the  meaning  of  the  statute  with  reference  to 
the  question  of  what  information  is  "necessary  infor- 
mation." The  court  is  of  the  opinion  that  all  informa- 
tion, although  unimportant  in  itself,  which  is  neces- 
sarily communicated  to  the  physician  in  order  to  give 
him  the  knowledge  needed  to  act  in  a  proper  profes- 
sional capacity  is  "necessary  information."    It  is  evi- 

*  Eliog  vs.  Citj  of  Kansas,  27  Mo.  App.,  281. 
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dent  that  the  information  necessarily  imparted  to  a 
physician  to  give  him  a  clear  understanding  of  all  the 
conditions  and  circumstances  of  the  case  to  enable 
proper  professional  treatment  may,  and  oftentimes 
does,  include  much  irrelevant  matter,  and  matter  which 
has  no  relation  to  the  case  as  viewed  from  a  medical 
standpoint,  but  which  in  its  relation  to  matter  more 
intimately  related  to  the  main  question  was  necessarily 
communicated  to  give  a  correct  and  comprehensive  view 
of  the  whole  case.  To  illustrate,  the  court  says:  "If 
the  patient,  suffering  from  a  gunshot  wound,  neces- 
sarily communicates  the  information  to  the  physician 
that  the  wound  was  received  in  a  personal  encounter, 
in  order  to  explain  the  probable  course  of  the  ball,  in- 
formation of  which  latter  fact  is  needed  or  draired  by 
the  physician,  information  of  the  fact  that  the  patient 
was  wounded  in  a  personal  encounter,  although  that 
fact  is  unimportant,  would  be  priyileged.  If  the  patient, 
suffering  from  a  broken  leg,  in  explaining  to  his  physi- 
cian the  manner  in  which  he  received  the  injury,  in 
order  to  give  needed  information  concerning  the  injury, 
communicate  to  the  physician  information  that  he  was 
under  the  influence  of  intoxicating  liquor  at  the  time 
of  the  accident,  such  information  would  be  excluded." 
It  will  be  remembered  that  the  protection  of  the  stat- 
ute applies  as  well  to  information  gained  by  seeing  and 
observing  the  patient  as  to  that  acquired  from  oral  com- 
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municationa  of  the  patient;  therefore,  if  a  patient,  to 
enable  a  physician  to  treat  an  injury,  necessarily  ex- 
poses his  person,  and  thereby  discloses  a  hidden  defect 
or  a  mark  indicating  the  presence  or  former  existence 
of  a  loathsome  disease,  such  an  exposure,  though  having 
no  relation  to  the  cause  of  the  present  professional 
services,  was  necessarily  made,  and  should  therefore  be 
considered  within  the  protection  of  the  law. 

The  court  then  refers  to  the  distinction  made  by  the 
strict  construction  case,  above  illustrated,  between  the 
obvious  signs  and  conditions,  such  as  the  "  bloodshot 
eye  "  and  "  fumes  of  alcohol,"  and  the  secret  and  hid- 
den signs  and  defects.  After  showing  that  the  Eding- 
ton  ease  is  practically  overruled,  at  least  so  far  as  the 
subject  of  the  present  inquiry  is  concerned,  the  court 
asserted  that  such  a  distinction  had  no  support  either 
from  the  words  or  spirit  of  the  statute.  The  court  said: 
"The  physician  called  upon  the  plaintiff  as  his  physi- 
cian; any  information  as  to  the  plaintiff's  condition  as 
to  sobriety,  acquired  by  the  physician  by  seeing  him, 
was  necessarily  acquired  in  order  to  treat  him,  and  is 
excluded  by  statute." 

It  logically  follows  that  a  physician  attending  a 
patient  that  has  been  injured  in  an  accident,  railroad 
or  otherwise,  will  not  be  permitted  to  disclose  state- 
ments made  to  him  by  the  patient  as  to  how  the  ac- 
cident occurred,  especially  if  the  communication  was 
33 
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imparted  to  the  physician  for  the  purpose  of  aiding 
him  in  determining  the  character  or  extent  of  the 
injury.  The  decisions  upon  the  subject  are  nearly  all  in 
harmony  with  this  proposition.*  Thus,  in  the  case  of 
Raymond  vs.  The  Burlington,  Cedar  Eapids,  and 
Northern  Railway  Company,f  where  the  physician  ques- 
tioned the  patient  regarding  the  accident  and  said  it 
was  absolutely  necessary  to  enable  him  to  obtain  a  diag- 
nosis, and  that  the  injury  would  be  more  severe  if  the 
cars  were  in  motion,  the  court  held  that  the  description 
of  the  accident  given  in  response  to  these  questions  was 
privileged.  In  the  case  of  The  Pennsylvania  Company 
vs.  Marion,J  the  court  very  justly  went  much  further. 
Here  the  questions  were  asked  by  the  physician,  as  con- 
tended by  the  defendant's  counsel,  for  the  purpose  of 
learning  whether  the  railroad  company  was  to  blame  for 
the  injury.  But  the  court  said:  "The  physician  has 
no  business  to  interrogate  his  patient  for  any  purpose 
or  object  other  than  to  ascertain  the  nature  and  extent 
of  the  injury,  and  to  gain  such  other  information  as 
was  necessary  to  enable  him  to  properly  treat  the  injury 
and  accomplish  the  object  for  which  he  was  called  pro- 
fessionally; and  such  communications  are  privileged, 
and  he  can  not  disclose  them.    If  the  physician  took  ad- 

*  HeuBtoD  vs.  SimpBon,  1 16  Ind.,  62,  N.  T.  C.  and  8t  L.  Hy.  Co.  m. 
Huehnifih,  11  Ind.  App.,  192. 

+  Raymond  m.  B.  C.  R,  and  N.  Ity.  Co.,  66  la ,  162. 
f  The  Fecn.  Co.  vs.  Marion,  123  Ind.,  416. 
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vantage  of  the  fact  of  being'  called  professionally,  and 
while  there  in  that  capacity  made  inquiries  of  the  in- 
jured party  concerning  matters  in  which  he  had  no 
interest  or  concern  professionally,  or  for  the  purpose 
cf  qualifying  himself  as  a  witness,  he  can  not  be  per- 
mitted to  disclose  the  information  received.  The 
3)atient  puts  himself  in  the  hands  of  his  physician.  He 
is  not  supposed  to  know  what  questions  it'  is  necessary 
to  answer  to  put  the  physician  in  possession  of  such 
information  as  will  enable  the  physician  to  properly 
treat  his  disease  or  injury,  and  it  will  be  conclusively 
presumed  that  the  physician  will  only  interrogate  his 
patient  on  such  occasions  as  to  such  matters  and  facts 
as  will  enable  him  to  properly  and  intelligently  dis- 
charge his  professional  duty,  and  the  patient  may 
answer  all  the  questions  propounded  which  in  any  way 
relate  to  the  subject  or  to  his  former  condition,  with 
the  assurance  that  such  answers  and  communications 
are  confidential,  and  can  not  be  disclosed  withont  his 
consent."  Nor,  as  shown  in  an  earlier  part  of  this  chap- 
ter, will  it  make  any  difference  with  regard  to  the  seal 
of  secrecy  placed  upon  the  lips  of  the  physician  that 
he  was  employed  and  paid  by  the  railroad  company,  or 
party  accountable  for  the  accident,  provided  the  rela- 
tion of  physician  and  patient  actually  exists.* 


*  LoiiifTille,  etc.,  R.  R.  Co.  vi.   Berry,  9  Ind.  App,,  63 ;  CitizeoB' 
Street  R.  R.  Co.  vi.  Stoddard,  10  Ind.  App.,  218. 
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In  conflict  with  the  above  cases  is  that  of  Kansas 
City,  Fort  Scott,  and  Memphis  Railroad  Company  vs. 
Murray,*  wherein  the  court  held  that  it  was  allowable 
for  a  physician  to  state  that  his  patient  told  him  he 
was  leaning  over  the  edge  of  a  car  and  negligently  fell 
off,  causing  the  injury.  The  court  based  this  decision 
squarely  upon  the  ground  that  the  statement  in  ques- 
tion did  not  relate  to  the  injury  or  ailment  for  which 
he  was  being  treated,  but  referred  to  circumstances 
preceding  the  injury.  This  case,  it  will  be  observed,  is 
in  direct  conflict  with  those  preceding,  which  are 
thought  to  present  the  better  view  of  the  law. 

In  harmony  with  those  decisions,  representing  a 
liberal  construction  of  the  statute,  a  physician  was 
precluded  in  New  York  from  disclosing  statements 
made  to  him  by  his  patient  regarding  the  condition  of 
her  health  previous  to  the  time  she  came  under  his 
professional  care.f 

The  law,  in  order  to  adequately  protect  all  matter 
confided  to  the  physician,  not  only  seals  his  lips,  but 
guards  every  avenue  whereby  such  information  might 
be  improperly  disclosed.  Thus,  in  a  New  York  case,  the 
court  refused  to  direct  that  a  physician's  original  books 
of  account,  which  contained  information  regarding  the 

*  K.  C,  Ft.  8.,  and  U.  Ry.  Co.  vs.  Hurray,  SS  Kan.,  836,  40  Fao. 
Rep.,  61  ft. 

f  Barker  v».  Cunard  Steamship  Company,  91  Hun,  496. 
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nature  of  the  maladies  of  his  patients,  be  turned  over 
to  a  receiver,  who  under  ordinary  circumstances  would 
have  been  entitled  to  their  possession.  The  court,  in 
assigning  the  reason  for  its  refusal  to  grant  the  order, 
said :  *'  In  the  complicated  affairs  and  relations  of  life, 
the  counsel  and  assistance  of  clergymen,  physicians. 
Burgeons,  and  those  learned  in  the  law  often  become  ne- 
cessary ;  and  to  obtain  it,  men  and  women  are  frequent- 
ly forced  to  make  disclosures  which  their  welfare,  and 
sometimes  their  lives,  make  it  necessary  to  keep  secret. 
Hence,  for  the  benefit  and  protection  of  the  confessor, 
patient,  or  client,  the  law  places  the  seal  of  secrecy  upon 
all  communications  made  by  those  holding  confidential 
relations,  and  the  courts  are  prohibited  from  compelling 
a  disclosure  of  such  secrets.  The  safety  of  society 
demands  the  enforcement  of  this  rule."  *  A  like  con- 
clusion would  undoubtedly  have  been  reached  by  the 
court  of  every  State  having  a  statute  protecting  this 
class  of  information. 

Bule  Applies  to  Knowledge  Begarding;  Testamen- 
tary Capacity. — There  are  certain  classes  of  cases  to 
■^hich  the  applicability  of  the  statutes  sealing  the  lips 
of  the  physician  regarding  information  gained  in  his 
Professional  capacity  have  been  or  arc  seriously  ques- 
tioned. 

•  Kelly  vs.  Levy,  8  N.  Y.  Supp.,  849. 
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At  an  early  date  it  was  thought  that  the  statutes 
enjoining  secrecy  upon  physicians  could  not  have  been 
intended  to  apply  to  testamentary  cases.  Justice  Brad- 
ford, in  1850,  after  a  somewhat  extended  examination 
of  the  question,  expressed  it  as  his  opinion  that  he  did 
not  think  they  were  within  the  reason  or  the  intention 
of  the  statute.*  As  late  as  1883  this  opinion  was  cited 
with  approval  and  followed  in  the  surrogate  court,f  but 
in  1886  the  court  of  appeals  of  New  York  repudiated 
the  distinction  between  testamentary  cases  and  those 
of  the  ordinary  sort.  Justice  Earl,  in  delivering  the 
opinion  of  the  court,  logically  said :  "  But  it  is  claimed 
that  the  statute  should  he  held  not  to  apply  to  testa- 
mentary CMes.  There  is  just  as  much  reason  for  apply- 
ing it  to  such  cases  as  to  any  other,  and  the  broad  and 
sweeping  language  of  the  two  sections  can  not  be  so 
limited  as  to  exclude  such  cases  from  their  operation. 
There  is  no  more  reason  for  allowing  the  secret  ailments 
of  a  patient  to  be  brought  to  light  in  a  contest  over  hw 
will  than  there  is  for  exposing  them  in  any  other  case 
where  they  become  the  legitimate  subject  of  inquiry."  | 
This  decision  has  been  followed  by  an  almost  unbroken 
line  ,of  decisions  in  several  of  the  States  having  such 
statutes,  80  that  it  may  now  be  stated  with  reasonable 

*  Allen  w.  Public  AdminiBtrator,  1  Bradf.,  221. 
f  Whelpley  m.  Loder,  1  Demarest,  368. 
t  Iteiiihan  us.  Sennin,  lOS  N.  Y.,  5f3. 
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certainty  that  the  knowledge  of  a  physician  gained 
from  a  professional  relation  with  his  patients  is  pro< 
tected  as  fully  in  testamentary  cases  as  in  those  of  any 
other  sort.*  There  has,  however,  in  New  York  been  a 
disposition  shown  to  relax  from  the  liberal  and  broad 
interpretation  of  the  law  by  permitting  the  physician 
to  be  asked  whether  or  not  the  information  acquired  by 
him,  which  is  desired  to  be  shown  in  the  case,  was'neces- 
eary  to  enable  him  to  act  in  his  professional  capacity, 
and,  upon  his  answering  this  question  in  the  negative, 
to  permit  him  to  disclose  such  information,f 

The  privilege  which  prevents  the  physician  from 
disclosing  all  information  gained  in  the  course  of  his 
professional  intercourse  is  one  which  may  be  waived 
by  the  patient,  and  it  has  been  very  properly  held  that, 
where  the  patient  requests  the  physician  to  place  his 
name  upon  the  patient's  will  as  subscribing  witness, 
he  thereby  waiyes  the  privilege  and  invites  a  full  and 
proper  examination  of  the  matters  and  facts  as  to  which 
the  physician's  lips  would  otherwise  have  been  sealed.J 

*  In  re  Flint,  100  Cal.,  39],  84  Pae.  Rep.,  863;  In  rr  Redficld,  118 
Cal,  637;  Heuston  vs-  Simpson,  115  Ind.,  69.  \1  N.  E.  Rep.,  2«1 :  Giir- 
ley  fg.  Park  (Ind.),  35  N.  E.  Rep.,  279 ;  Dennins  m.  Butcher,  91  la.,  425, 
S9  N.  W.  Rep.,  69 ;  Fraser  vs  JennisoD,  42  Mich.,  206 ;  Thompson  t». 
Ish,  99  Mo  ,  160. 

+  In  re  Halsey  Estate,  9  N.  Y.  Supp  ,  441 ;  HerringtoH  v».  Winn,  14 
N.  Y.  Supp.,  612. 

X  In  re  Mullin's  Eatnto,  HO  Cal.,  252,  42  Fac.  Rep.,  646 ;  McMaeter 
ffi.  Scriven,  86  Wis.,  162. 
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Eegarding  Inqniution  of  Lunacy. — The  question 
whether  or  not  a  regular  attending  physician  is  com- 
petent in  an  inquisition  of  lunacy  to  testify  regarding 
his  patient's  condition  is  one  upon  which  there  does  not 
seem  to  he  a  decision  by  a  court  of  last  resort.  Justice 
Werner  was  of  the  opinion  that  the  statute  did  not 
disqualify  the  physician ;  he  said :  "  I  do  not  think  the 
section  applies  to  a  proceeding  of  this  character.  No 
physician  can  be  better  qualified  to  testify  to  the  sanity 
or  insanity  of  a  person  than  he  who  has  for  some  time 
attended  such  person  in  a  professional  capacity."  *  The 
latter  part  of  this  proposition  is  undoubtedly  correct, 
yet  the  same  statement  may  be  made  with  equal  force 
in  case  of  the  contest  of  a  will  upon  the  ground  of  a 
want  of  testamentary  capacity  on  the  part  of  the  testa- 
tor; and,  yet  we  have  just  seen  that  the  law  applies  in 
Buch  cases.  Until  this  question  is  settled  by  a  more 
authoritative  decision  it  may  well  be  considered  iff 
doubt. 

Application  in  Criminal  Cases. — It  has  been  ob- 
served that  by  the  express  limitation  contained  in  the 
statutes  of  several  States  the  privilege  extended  to 
knowledge  professionally  obtained  by  the  physician 
applies  only  to  civil  cases.  This  limitation  precludes 
both  the  physician  and  patient  from  the  right  of  with- 

*  In  re  Beneon  (Co.  Ot.),  16  N.  Y  Supp.,  111. 
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holding,  or  having  such  information  withheld,  where  it 
is  relevant  to  the  subject  of  inquiry  in  a  criminal  pro- 
ceeding.* In  those  States  where  the  privilege  is  not 
expressly  limited  by  statute  to  civil  proceedings  there 
is  some  difficulty  in  determining  with  certainty  the 
extent  to  which  the  courts  allow  the  privilege.  A  care- 
ful examination  of  the  cases  relative  to  the  subject  dis- 
closes precedents  extending  to  such  knowledge  the  pro- 
tection of  the  law  and  others  denying  it  such  protection. 
The  facta  and  circumstances  upon  which  these  con- 
flicting decisions  have  been  rendered  seem  to  suggest  a 
classification  of  the  precedents  under  three  heads,  by 
which  arrangement  the  apparent  conflict  of  authority 
ia  overcome,  and,  it  seems,  a  uniform  rule  may  be  laid 
down,  as  follows: 

I.  Communications  had  for  the  purpose  of  doing  an 
unlawful  act  or  committing  a  crime  are  not  within 
the  meaning  of  the  law,  and  will  not  be  protected.! 
Thus,  a  consultation  had  with  a  physician  relative  to 
the  unlawful  producing  of  an  abortion  is  not  within  the 
protection  of  the  law,  and  th?  witness  may  be  com- 
pelled to  disclose  the  same.t  The  procuring  of  an 
abortion  is  not,  however,  necessarily  a  criminal  act; 

*  People  vt.  Lane,  101  Cal.,  513,  36  Pac.  Rep.,  16;  People  m.  West, 
105  Cal,  69,  39  Pac.  Rep.,  207. 

+  19  Am.  and  Eng.  Ene.  of  Law,  140;  Slate  vn.  Kidd,  89  la.,  61. 
t  State  va.  Smith,  99  la.,  26,  tiS  N.  W.  Rep.,  428. 
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therefore  in  some  jurisdictions  it  is  held  that  before  the 
protection  of  the  privilege  will  be  denied  it  must  be 
shown  that  the  mother's  life  or  health  did  not  neces< 
sitate  the  operation.* 

II,  When  the  object  of  the  criminal  action  is  the 
prosecution  of  the  patient's  murderer,  then  the  privi- 
lege can  not  be  insisted  upon  by  the  accused  murderer 
so  as  to  preclude  the  deceased's  physician  from  disclos- 
ing the  condition  in  which  he  found  deceased.  Thus, 
where  a  physician  was  called  to  attend  a  patient  who 
had  been  feloniously  poisoned,  the  poisoner,  upon  trial, 
objected  to  a  disclosure  by  the  physician  of  the  condi- 
tion in  which  he  found  the  patient,  claiming  that  such 
information  was  privileged;  but  the  court  denied  that 
the  privilege  applied  in  such  a  case.f  The  reason  for 
denying  the  privilege  in  such  a  case  is  that  the  evident 
intention  of  the  legislature  in  passing  these  laws  was 
to  protect  the  patient  from  an  improper  disclosure  of 
his  infirmities,  whereas  the  application  of  the  rule  in 
Bueh  a  cage  would  act  as  a  shield  to  the  patient's  mur- 
derer, a  purpose  which, the  legislature  neither  contem- 
plated nor  designed  the  act  to  accomplish.  J 

III.  In    ordinary    criminal    actions    the    privilege 


*  Rnptill  vs.  Terbaclt,  B8  la  ,  98. 
t  People  VI.  Hfirria,  ISP.  N.  V..  428. 
t  Fieraon  vi.  People,  79  N.  Y.,  424. 
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applies  equally  as  in  civil  mattera.*  Thus,  where  an 
abortion  had  been  performed  and,  after  the  discovery 
of  the  commission  of  the  crime,  the  district  attorney 
Bent  a  physician  to  attend  the  girl,  such  physician  was 
not  permitted  to  testify  regarding  knowledge  which 
he  gained  in  attending  her.  The  court,  in  discriminat- 
ing between  this  case  and  those  coming  under  the  sec- 
ond class,  said :  "  But  in  that  decision  (one  coming 
under  the  second  class)  the  statute  was  construed,  and 
we  held  it  did  not  cover  a  case  where  it  was  invoked 
solely  for  the  protection  of  the  criminal,  and  not  at  all 
for  the  benefit  of  the  patient,  and  where  the  latter  was 
dead,  so  that  an.  express  waiver  of  the  privilege  had 
become  impossible.  The  present  is  a  different  case."  f 
In  this  connection  it  might  be  pertinent  to  inquire 
whether  the  death  of  the  patient  after  the  witness 
assumed  professional  care  over  her  would  have  left  him 
free  to  disclose  those  facts  which  he  learned  in  his 
treatment  of  her,  or  whether  the  dishonorable  and  crimi- 
nal acts  causing  her  death  would,  if  disclosed,  cast  such 
a  cloud  of  dishonor  and  shame  upon  her  memory  as  to 
still  preserve  a  distinction  between  this  case  and  the 
one  referred  to  under  classification  II,  where  deceased 
came  to  his  death  by  poisoning.    There  seems  to  be  no 

*  Post  M.  State,  14  Ind   App.,  4S2,  42  N.  E.  Rep.,  1120 ;  State  rs. 
Depoister,  21  Nev.,  107.  26  Pac.  Rep.,  1000. 
t  People  vs.  Murphy,  101  N.  Y.,  126. 
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case  marking  the  exact  line  of  distinction.  It  is  be- 
lieved, however,  that  so  long  as  the  physician's  silence 
is  necessary  for  the  welfare  of  the  patient,  whether 
living  or  dead,  the  privilege  will  be  enforced.* 

To  whom  Privilege  Belong;!. — The  privilege  of 
secrecy  insured  by  legislative  enactment  respecting  all 
professional  communications  is  a  right  extended  to  the 
patient  and  not  to  the  physician,f  and  it  is  a  right 
which  the  patient  may  assert  or  waive  as  he  chooses; 
and  in  the  event  of  the  patient's  waiver  the  physician 
may  be  compelled  to  testify.  Nor  does  the  right  cease 
with  the  death  of  the  patient,  as  the  physician  is  as 
strongly  bound  to  preserve  silence  after  that  event  as 
while  his  patient  was  in  life.J  Nor  does  it  seem  that 
the  rule  is  otherwise  regarding  the  extent  of  the  right 
vested  in  the  patient  in  those  States  in  which  the  stat- 
ute reads  that  the  physician  "  shall  not  be  compelled  to 
disclose,"  etc.  The  supreme  court  of  Wisconsin,  in  an 
opinion  both  cogent  and  logical,  shows  that  the  protec- 
tion of  the  patient,  who  alone  would  have  been  injured 


*  In  the  caae  of  State  vs.  Hande,  mpra,  a  dlspoBltioc  wae  shorn  to 
sacrifice  the  honor  ol  the  deceased  patient,  where  knowledge  profeseion- 
ally  obtained  was  material  in  the  prosecution  of  deceased's  murderer, 
nther  than  impede  justice.  The  evidence  there  offered  was  admlBsible 
upon  other  (^rouudR,  however,  and  therefore  the  opinion  con  not  be  con- 
sidered authoritative  upon  this  particular  point. 

f  Johnson  vs.  .Tohnson,  14  Wend,  641, 

t  Grattan  »«.  Met  Life  Ins.  Co.,  80  N.  Y.,  281. 
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by  the  disclosure  of  Mb  infirmities,  was  the  object  and 
aim  of  the  legislature,  and  that  in  order  to  accomplish 
this  end  that  right  to  make  a  disclosure  can  not  be  left 
discretionary  with  the  physician,  but  that  "  the  physi- 
cian can  neither  be  compelled  nor  allowed  to  disclose 
it,  as  a  witness,  against  the  will  or  without  the  consent 
of  the  patient."  * 

The  protection  which  the  statute  conveys  to  the 
patient  relates,  it  seems,  only  to  the  physician's  giving 
evidence  in  court  relative  to  information  professionally 
acquired,  but  does  not  prohibit  such  disclosures  in  his 
general  intercourse.!  The  legislature,  in  framing  this 
law,  evidently  assumed  that  in  all  cases  where  the  phy- 
sician is  not  subject  to  coercion,  as  is  an  ordinary  wit- 
ness upon  the  witness  stand,  the  patient's  secrets 
would  be  as  sacred  and  inviolable  in  the  breast  of  the 
physician,  unprotected  save  by  his  own  sense  of  profes- 
sional propriety,  as  though  secrecy  were  enjoined  by  the 
strictest  legislative  enactment.  In  this  connection  it 
may  be  proper  to  add  that  no  professional  man  having 
a  proper  regard  for  the  important  relation  which  he 
bears  to  society,  and  a  just  appreciation  of  the  absolute 
confidence  which  the  proper  performance  of  his  duties 
necessitates  being  reposed  in  Lim,  will  under  any  cir- 

•  Boyle  vt.  N.  W.  Mut,  Relief  Assn.,  98  Wis.,  812,  70  N.  W.  Kep., 
351. 

f  See  dictum  in  Boyle  vs.  N.  W.  Mut.  lieuefit  Assn.,  n^a. 
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cumstances  be  betrayed  into  Tiolating  such  confidence, 
or  outraging  the  honor  of  his  profession  by  improperly 
disclosing  facte  necessarily  learned  in  the  courae  of  his 
professional  duties.  The  temptation  is  undoubtedly 
strong  at  times  to  publish  the  details  of  an  opera- 
tion or  treatment  which  reflects  favorably  upon  one's 
professional  skill,  yet  such  a  publication,  unauthorized 
by  the  patient,  can  not  be  regarded  otherwise  than  rep- 
rehensible in  the  extreme.  In  a  Michigan  case,  which 
arose  nearly  twenty  years  ago,  Justice  Campbell,  in 
delivering  the  opinion  of  the  court,  went  beyond  the 
question  at  issue  to  rebuke  one  of  the  parties,  a  physi- 
cian, who  had  published  the  details  of  an  operation 
recently  performed  by  him.  The  justice  said :  "  We 
can  not  forbear,  in  the  interest  of  public  morality,  to 
call  attention  to  the  fact  that  the  plaintiff,  if  a  physi- 
cian, has  no  right  to  publish  matter  of  professional  con- 
fidence, and  that  the  article,  if  published  aa  he  wrote  it, 
without  the  approbation  of  the  person  operated  on, 
would  have  been  a  very  plain  breach  of  professional 
duty.  Such  publications,  for  no  purpose  of  public  in- 
struction and  only  for  private  gratification  or  laudation, 
deserve  severe  censure."  • 

Waiver. — We  have  just  seen  that  the  privilege  is  a 
right  belonging  to  the  patient ;  therefore  the  patient  is 

*  SullingB  vs.  Shakespeare,  46  Mich.,  412. 
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capable  of  waiving  this  privilege,  and  permitting  or,  if 
necessary,  compelling  his  physician,  to  testify  regarding 
matters  of  professional  confidence  between  them;  and 
this  is  the  law  even  in  States  where,  by  the  wording  of 
the  statute,  the  physician  is  incompetent  to  disclose 
information  obtained  in  the  course  of  his  professional 
employment.* 

The  waiver  need  not  always  be  express,  bat  may 
be  implied  from  the  acts  or,  under  some  circumstances, 
from  the  silenceof  the  patient;  but  todeterminewhether 
or  not  the  conduct  of  the  patient  in  a  particular  case 
amounts  to  a  waiver  is  often  a  very  diflBcult  matter. 
The  patient,  by  calling  his  physician  to  testify,  waives 
the  privilege.!  Also,  the  patient's  attorney  waives  for 
him  when  he  calls  the  physician  as  a  witness  and  states 
that  as  the  patient's  attorney  he  waives  the  privilege 
of  the  statute-t  It  is  also  held  that  a  patient,  by  per- 
mitting a  physician  to  testify  regarding  privileged  mat- 
ters, either  as  his  own  or  his  opponent's  witness,  waives 
the  privilege.*  It  is  advisable  to  state,  however,  in  this 
regard  that  a  physician,  whenever  placed  upon  the  wit- 


•  Davenport  '■«.  Hannibal,  108  Mo.,  471, 18  R.  W.  Rep .  1 122. 

■f  Carrington  vx.  St.  Louis,  89  Mo.,  208 ;  Squires  vs.  City  of  Chilli- 
cothe,  89  Mo.,  226. 

t  Albert!  vs.  N.  Y.,  L.  E.,  and  W.  R.  Co.,  118  N.  Y.,  77,  23  N.  E. 
Rep.,  36. 

*  Hoyt  vs.  Hoyt,  112  N.  Y,,  A^Z;  Lincoln  v^.  City  of  Detroit,  101 
Mich,,  24B,  69  N.  W.  Hep.,  617;  Wbcelook  vs.  Godfrey,  100  Cal.,  678. 
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ness  stand  by  another  than  his  patient,  for  the  purpose 
of  disclosing  privileged  matter  between  himself  and 
that  patient,  should,  in  justice  to  that  patient,  inform 
the  court  that  the  matter  he  is  asked  to  divulge  was 
learned  by  him  in  the  course  of  his  professional  attend- 
ance, and  that  he  desires  to  submit  the  question  to  the 
court  whether  he  may,  consistently  with  the  confidence 
reposed  in  him  by  the  patient  and  with  his  own  pro- 
fessional integrity,  disclose  such  confidential  matter.  A 
case  similar  to  the  one  supposed,  in  which  the  physi- 
cian disclosed  matter  that  should  have  been  carefully 
guarded,  went  to  the  supreme  court  of  Michigan  sev- 
eral" years  ago,  and  Justice  Conley,  in  delivering  the 
opinion  of  the  court,  took  the  opportunity  to  censure 
both  the  physician  and  the  commissioner  who  permitted 
the  evidence  to  be  received,  in  the  following  words: 
"  Every  reputable  physician  must  know  of  the  existence 
of  this  statute  (protecting  confidential  communica- 
tions) ;  and  he  must  know  from  its  very  terms,  as  well 
as  from  the  obvious  reasons  underlying  it,  that  it  is 
not  at  his  option  to  disclose  professional  secrets.  A 
rule  is  prescribed  which  he  is  not  to  be  'allowed'  to 
violate ;  a  privilege  is  guarded  which  does  not  belong  to 
him,  but  to  his  patient,  and  which  continues  indefinite- 
ly, and  can  be  waived  by  no  one  but  the  patient  him- 
self. What  was'  done  in  this  case  may  have  been 
thoughtlessly  done ;  but  if  a  physician  is  found  disposed 
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to  violate  both  the  law  of  the  land  and  the  preceiits 
of  profeEgioiial  etliics  by  making  &\ich  a.  discLosure,  aud 
if  coimBel  invite  him  to  do  so  by  their  questions,  the 
cominissiojicr,  in  the  c&se  of  so  plain  a  disregard  of  the 
lair  to  the  prejudice  of  a  third  party,  oiay  well  doclino 
to  be  an  instrument  of  the  wrong."  * 

In  case  of  a  criminal  proscouticn  instituted  by  the 
patient,  who  is  prosecuting  witness,  he  will  be  deemed 
to  have  waived  his  privilege,  and  the  physieiau  who 
attended  the  patient  for  the  injuries  in£icted  by  the 
accused  will  be  properly  permitted  to  testify.  Thus, 
in  a  rape  case  where  the  criminal  act  was  committed 
npon  a  child,  and  the  prosecution  was  inaugnrated  by 
the  child's  parents,  and  the  child  and  her  mother  testis 

fied  at  the  trial  regarding  the  criminal  act  and  th& 
injuries  thereby  inflicted,  the  anpreme  court  of  Nevada 
was  of  the  opinion  that  the  parents  by  their  conduct 
showed  a  desire  to  waive  the  protection  of  the  statute^ 
and  that  the  physician's  evidonce  was  thorcforo  prop- 
erly admitted. f 

But  whether  or  not  the  patient,  by  taking  the  wit- 
ness stand  in  a  civil  gmt  and  testifying  regartling  his 
health,  waives  his  privilege  of  objecting  to  the  evidence 
of  his  physician  aa  to  the  condition  of  his  health  at  the 
time  referred  to  in  his  testimony  is  a  qnestion  upoa 

*  Storm  w,  Scouftalt!,  48  Micb,,  388, 

t  Stite  vs.  Depoister,  21  Ner.,  105,  it  Pao.  Rep.,  3000. 
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which  the  decisions  are  not  in  harmony.  It  has  herai 
obBerred  that  in  several  States  the  statute  extending  the 
privilege  to  the  patient  expressly  provides  that  when 
the  patient  voluntarily  testifies  he  will  be  deemed 
to  consent  to  the  examination  of  his  physician,*  In 
States  having  such  a  statute  there  can  be  no  doubt 
tliat  the  patient,  by  testifying  concerning  matter  withiu 
the  knowledge  of  his  physicians,  in  law  authorizes  them 
to  make  a  full  disclosure  relative  thereto,  but  whether 
his  testifying  will  have  such  effect  in  other  States  is 
seriously  doubted.  In  the  court  of  common  pleas  of 
New  York,  however.  Justice  Pryor  held  that  the  plain- 
tiff, who  testified  minutely  and  circumstantially  to  the 
effect  of  a  blow  upon  her  physical  condition,  and  dis- 
closed to  the  jury  without  reservation  all  the  ill  conse- 
quences of  the  injury  to  her  health  and  comfort,  there- 
by waived  the  privilege  of  objecting  to  the  evidence  of 
the  physician  who  had  attended  her  for  the  particular 
injuriee.f  Almost  contemporaneous  with  this  case  is 
one  from  the  supreme  court  of  Iowa,  in  which  the  plain- 
tiff testified  minutely  regarding  the  health  she  enjoyed 
previous  to  the  accident  upon  which  the  suit  was  based, 
in  such  a  way  as  to  justify  the  belief  that  she  was  an 
unusually  vigorous  and  healthy  woman.    The  defendant 

*  The  statutes  coDtaia  such  a  clauee  in  Kansas,  Ohio,  Oklahoma,  and 
Wyoming. 

t  Treanor  vs.  Manhattan  Ry.  Co.,  28  Abb.  N.  C,  ijj. 
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then  offered  the  evidenee  of  the  physieian  who  had  at- 
tended, the  patient  occasionally  during  the  time  referred 
to  in  her  testimony,  but  the  court  denied  that  the  plain- 
tiff by  her  evidence  had  waived  her  privilege  of  object- 
ing to  the  disclosure  proposed,*  and  therefore  refused 
to  permit  the  physician  to  testify.  The  authorities 
seem  to  be  uniform  upon  the  proposition  that  where  a 
patient  at  the  trial  testifies  regarding  his  condition  at 
a  certain  time  physicians  who  attended  him  at  an- 
other time  than  that  covered  in  his  testimony  can  not 
be  permitted  to  testify  regarding  the  patient's  condi- 
tion at  such  other  time  contrary  to  his  objection.  In 
the  case  of  Butler  vs.  Manhattan  Bailway  Company, 
the  plaintiff,  who  was  pregnant,  upon  attempting  to 
board  a  car  upon  the  elevated  railroad,  was  struck  a 
severe  blow  in  the  side  by  the  iron  gate  as  it  was  forcibly 
closed  by  the  brakeman,  producing  a  miscarriage.  At 
the  trial  the  plaintiff  testified  regarding  her  physical 
condition  subsequent  to  the  accident,  whereupon  the 
defendant  attempted  to  prove  by  the  physicians  who  had 
attended  the  patient  previous  to  the  accident  what  her 
condition  was  during  that  period,  but  the  court  refused 
to  permit  the  disclosure  offered,  t 

It  also  seems  well  settled  that  when  a  pnticnt  is 
attended  by  several  different  physicians   at   different 

•  MeCoDnell  vn.  City  of  Oaage,  80  la,,  298.  45  N.  W.  Rep.,  6B0. 
t  Butler  V8.  Manhattan  Ry.  Co.,  23  N.  T.  Supp^  IC3. 
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periods,  and  he  calls  one  physician  to  testify  to  his  con- 
dition duTing  the  period  in  which  that  physician  treated 
him,  he  does  not  thereby  waive  his  privilege  as  to 
the  other  physicians.*  Thns,  where  the  patient,  who 
had  heen  injured  in  a  railway  accident,  first  employed 
Dr.  A.,  but  before  recovering  discharged  him  and  em- 
ployed Dr.  B.,  it  was  held  that  by  calling  Dr.  B.  to  tes- 
tify regarding  his  condition  he  did  not  waive  his  privi- 
lege as  to  Dr.  A.,  and  that  Dr.  A.  could  not  be  placed 
upon  the  witness  stand  by  the  defendant  to  testify,  con- 
trary to  the  patient's  objection,  to  facts  learned  while 
attending  him  professionally.!  And  so,  when  a  patient 
called  physicians  to  testify  to  his  condition  previous  and 
subsequent  to  a  certain  period,  he  did  not  thereby  waive 
his  privilege  to  object  to  the  evidence  of  another  physi- 
cian, who  had  attended  him  during  the  intervening 
period,  regarding  his  physical  condition  daring  snch 
intervening  period.J  But  when  two  or  more  physicians 
attend  a  patient  at  the  same  time  the  question  of 
whether,  by  calling  one  of  them  to  disclose  his  condition, 
he  waives  his  privilege  as  to  the  others  is  one  upon 
which  the  decisions  are  conflicting.  The  court  of  ap- 
peals of  New  York  holds  that  by  such  an  act  he  does 


•  Ilope  vi.  Troy  and  LanDingburg  Ry.  Co.,  40  Hud,  4S8. 
f  Mellor  vs.  The  Ho.  Pac.  Ry.  Co.,  lOS  Mo.,  465. 
X  Barker  vt.  CuDard  Steamihip  Co.,  91  Hud,  496,  86  N.  T.  Supp., 
266. 
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waive  his  privilege  of  objecting  to  the  evidence  of  the 
others.  The  court  says:  "  We  think  that  a  coustruction 
of  the  statute  which  permits  a  patient  who  has  been 
attended  by  two  physicians  at  the  sflme  examination  or 
consultation  to  call  one  nf  them  as  a  witness  to  prove 
what  took  place  or  what  he  learned,  thus  raakiug  public 
the  whole  interview,  and  still  retain  the  right  to  object 
to  the  other,  is  unreasonable  and  unjust,  and  should  aot 
b©  followed.  The  waiver  is  complete  as  to  that  consulta- 
tion when  one  ot  them  is  used  as  a  witness."  *  Upon 
the  other  hand,  the  supreme  court  of  Iowa  in  a  recent 
case  held  that  a  patient,  by  placing  on  the  stand  one  of 
several  physicians  who  had  attendud  her,  presumably  at 
the  same  time,  did  not  waive  her  right  of  objecting  to 
the  evidenoo  of  the  others  as  privileged.f 

The  question  of  whether  the  privilege,  having  once 
been  waived  in  a  given  ca^e,  may  ever  again  bo  asserted, 
is  also  one  in  wliieh  there  is  conflict  of  authority.  In 
the  Cflsf  of  (.Jrattitn  jw,  Iiisiirancc  Cuiii])aiiy.J  the  "New 
York  court  of  apppnlg  held  that  a  party  having  waived 
t^e  privilege  at  one  trial  could  claim  it  upon  a  new 
trial  of  the  same  casej  but  the  same  court,  in  the  case  of 


*Morria  vt.  N.  Y.,  O.,  and  W.  By.  Co.,  148  S.  T,,  flS.  fi  S.  B. 
Rep.,  <  10. 

t  Biixtcr  I*,  aity  of  Oetlu-  Ruplds,  103  la.,  S99,  78  N.  \V.  Rep., 

TOO. 

X  OratUn  vs.  InsututiCT  Co.,  92  X.  T.,  S74. 
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McKinney  vs.  Grand  Street,  etc..  Railroad  Company,* 
decided  four  years  later  that  the  patient  having  once 
consented  to  the  disclosure  oi  privileged  information 
could  never  again  assert  his  privilege  regarding  the  sub- 
ject of  his  former  waiver.  The  supreme  court  of  Michi- 
gan, in  a  late  case,f  in  passing  upon  practically  the 
same  case,  reviewed  the  decisions  of  the  New  York 
court  and,  after  expressing  its  preference  of  the  rule 
laid  down  in  the  Grattan  case,  held  that  a  privilege  hav- 
ing  been  waived  at  one  trial  might  be  asserted  at  a  new 
trial  of  the  same  case. 

That  a  patient  fully  and  completely  waives  all  privi- 
lege as  to  matters  connected  with  the  physician's  treat- 
ment of  him  when  he  sues  the  physician  for  alleged 
malpractice  in  such  treatment  can  not  be  justly  doubted. 
"To  establish  a  contrary  rule,"  said  Justice  Gavin, 
"  would  be  most  manifestly  unfair."  J  But  a  rule  of 
similar  justice  docs  not  prevail  where  a  physician  sues  a 
patient  to  recover  for  the  value  of  his  professional  serv- 
ices,, and  the  patient  interposes  an  answer  containing  a 
general  denial.  In  such  a  case  the  patient  does  not  waive 
his  privilege,  and  the  physician  may  not  testify  as  to  any 
information  protected  by  the  statute.*    He  may,  how- 

*  McKioaey  vg.  Grand  St.,  etc,  R.  R  Co.,  104  N.  Y.,  862,  10  N.  E. 
Rep.,  644. 

t  Brieaenmeiater  v».  K.  gf  P.,  81  Mich.,  B26. 

t  Becknell  »■.  Hosier,  10  Ind.  App.,  6,  37  K.  E.  Rep.,  680. 

*  Van  Allen  vs.  Gordon,  83  Hun,  819. 
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ever,  testify  that  he  is  the  family  physician,  and  that 
be  attended  the  patient,  giving  the  dates  and  number  of 
such  visits  made,  and  mentioning  the  examinations, 
prescriptions,  and  operations,  but  he  may  not  describe 
them  if  the  patient  objects.* 

The  question  of  privilege  has  repeatedly  arisen  in 
eases  where  insurance  companies  have  sought  to  avoid 
Hability  upon  an  insurance  policy  by  showing  by  the 
assured's  physician  that  at  or  previous  to  the  time  of 
entering  into  the  contract  of  insurance  he  was  afflicted 
with  a  disease,  the  existence  of  which  he  had  denied  in 
his  application  for  insurance. 

In  an  application  for  insurance  it  ia  usually  required 
of  one  to  give  the  name  of  his  physician  for  the  purpose 
of  verifying  the  applicant's  statements  regarding  the 
condition  of  his  health.  This  reference  does  not,  how- 
ever, amount  to  a  waiver  of  the  privilege,  and  will  not 
enable  the  insurance  company  to  place  such  physician 
npon  the  witness  stand  and  elicit  from  him  the  as- 
sured's physical  condition  at  the  time  or  times  men- 
tioned in  the  application.! 

When,  however,  the  application  contains  a  clause 
waiving  all  provisions  of  the  law  preventing  a  physi- 


*  Van  Allen  tu.  Gordon,  supra ;  BrieFenmeiGter  vt.  K.  of  P.,  81 
Uicb.,  620. 

I  Edinfrton  v».  Mutual  Life  Asbd.,  67  N.  T.,  185 ;  Masonic  Hut  Ben. 
Afwn.  va.  Beck,  11  Ind ,  203. 
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cian  from  disclosmg  any  mfoTmaticm.  acquired  in  at- 
tending the  applicant  in  a  profesBional  capacity,  the 
effect  will  be  to  completely  waive  the  privilege,  not  only 
as  to  the  assured,  but  also  to  any  one  claiming  a  benefit 
under  the  contract  of  insurance.* 

The  legislature  of  New  Tork  in  1891  amended  the 
law  providing  for  the  protection  of  profeasional  commu- 
nications  so  that  a  physician  could  not  be  examined  re- 
garding information  obtained  in  the  course  of  his  pro- 
fessional intercourse  "  unless  the  provisions  thereof  are 
expressly  waived  upon  the  trial  or  examination  by  .  .  . 
the  patient."  This  act  was  held  by  the  court  of  appeals 
not  to  apply  to  a  waiver  executed  prior  to  the  amend- 
ment of  the  law.f  And  the  supreme  court  has,  in  two 
well-considered  decisions,!  ^^'^  ^^^^  *  waiver  executed 
subsequent  to  the  enactment  of  the  law  may  be  used 
upon  the  trial  after  the  patient's  death  to  authorize 
a  disclosure.  In  the  case  of  Dougherty  vs.  Metropoli- 
tan Ijife  Insurance  Company,  the  court  said:  "If  the 
patient  be  alive,  an  entry  upon  the  record  at  his  trial 
by  his  counsel  would  be  sufficient.  In  case  of  his  inabil- 
ity to  attend  the  trial,  a  written  stipulation  signed  by 


*  Adreveno  m.  Mut.  Res.  Fund  Life  Assn.,  84  Fed.  Rep.,  810. 
t  Foley  (M.  Royal  Arcanum,  161  N.  Y.,  196,  45  N.  E.  Hep.,  466, 
X  Dougherty  v*.  Metropolitan  Life  Ins.  Co.,  87  Hun,  16,  S8  N.  T. 

Supp.,  873;  Holden  tu.  Hetropolttao  Life  Ins.  Co.,  11  App.  Div.,  42S, 

42  N.  Y.  Supp.,  810. 
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him  and  entered  upon  the  lecord  would  remove  the  pro- 
hibition. 

"That  being  bo,  it  must  certainly  be  immaterial 
when  the  stipulation  is  signed.  In  this  case  it  was 
signed  long  before  the  trial  in  anticipation  of  that  event, 
and  with  design  of  having  it  used  thereat.  .  .  .  The 
reasonable  construction  of  the  statute,  therefore,  is  that 
the  provisions  are  expressly  waived  upon  the  trial  if  a 
proper  stipulation  to  that  efiect  be  produced  thereat  and 
entered  upon  the  record,  regardless  of  the  time  when  the 
waiver  was  executed." 

With  the  evident  intent  of  overcoming  the  effect  of 
this  decuion  and  nullifying  the  waiver  contained  in  thu 
application  for  an  insurance,  the  legislature  of  New 
York,  in  1899,  amended  the  statute  by  adding  to  it  the 
following  words :  "  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action  or  pro- 
ceeding, and  a  paper  executed  by- a  party  prior  to  the 
trial,  providing  for  such  waiver,  shall  be  insufficient  as 
such  a  waiver.  But  the  attorneys  for  the  respective 
parties  may,  prior  to  the  trial,  stipulate  for  such  waiver, 
and  the  same  shall  be  sufficient  therefor."  *  What  the 
effect  of  this  amendment  may  be  can  not  be  stated  until 
the  parties  interested  in  its  avoidance  have  devised 
means  to  accomplish  that  end,  and  those  means  have 
been  passed  upon  by  the  courts. 

♦  Code  of  Civil  Procedure,  §  836. 
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It  haa  been  observed  that  the  privilege  does  Bot 
expire  with  the  life  of  the  patient.  The  question  there- 
lore  naturally  ariBea  whether  or  not  the  privilege  may 
be  waived  after  the  patient's  death,  and,  il  so,  to  whom 
does  thiB  right  descend? 

The  New  York  statute  previous  to  its  amendment 
in  1892  provided  that  privileged  communications  should 
not  be  disclosed  unless  the  *'  provisions  of  the  statute 
were  expressly  waived  by  the  patient."  It  was  there- 
fore held  under  this  statnte  that  a  patient  by  dying 
without  first  waiving  his  privilege  rendered  it  impossi- 
ble to  remove  the  seal  of  secrecy  from  the  lips  of  his 
physician.*  Thus,  where  one  who  was  insured  com- 
mitted suicide,  and  his  insurance  policy  contained  a 
clause  providing  that  it  should  be  void  if  the  insured 
committed  suicide,  it  became  vital  to  the  validity  of  the 
policy  to  show  that  the  deceased  was  insane  and  either 
unconscious  of  the  act  which  he  performed,  causing  his 
death,  or  was  i-.nable  to  understand  what  the  physical 
consequences  of  it  would  be.  In  order  to  show  this  the 
physician  who  had  attended  him  was  called,  but  upon 
the  evidence  being  objected  to  by  the  insurance  com- 
pany, the  court  held  that  under  the  statute  the  patient 
alone  could  waive  the  privilege,  and,  as  the  patient  was 
dead,  the  right  of  granting  permission  to  disclose  privi- 

•  Loder  vs.  Whelplcj,  111  N,  Y.,  239. 
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leged  matter  between  him  and  Mb  physician  had  also 
ceased,  and  that  the  physician  could  not  properly  be 
permitted  to  make  the  disclosure  asked.*  That  the 
injustice  worked  by  this  law  was  realized  is  evident,  for 
the  legislature  in  1S93  amended  the  statute  so  as  to 
permit  the  physician  to  testify  when  the  privilege  was 
waived  by  the  personal  representative  of  the  deceased, 
or  in  case  of  a  will  contest  by  the  executors,  surviving 
husband  or  wife,  or  an  heir-at-law,  or  next  of  kin,  or 
apy  other  party  in  interest,  except  that  the  physician 
should  not  be  permitted  to  disclose  confidential  com- 
municatioDs  and  such  facts  as  would  tend  to  disgrace 
the  memory  of  the  patient,  f 

The  rule  enforced  by  the  New  York  courts  previous 
to  the  amendment  of  the  statute  is  followed  by  the 
courts  of  California,  where  it  is  held  that  if  the  patient 
dies  without  having  waived  the  privilege,  the  matter 
iorever  is  closed,  and  the  physician  will  under  no  circnm- 
Btanees  be  permitted  to  disclose  the  knowledge  obtained 
in  rendering  professional  services  to  the  deceased-t 
The  reason  assigned  for  this  strict  rule  is  the  similarity 
of  the  California  statute  to  that  of  New  York  as  it  for- 
merly existed. 


*  Westover  vs.  ^tna  Life  Ins.  Co,,  99  N.  Y.,  56. 
tL,  1892,  p.  1042,  ch.  BU. 

X  In  re  Flint.  100  Cal.,  391.  34  Pac.  Rep.,  868;  HarriBon  v».  Sutter 
St  Ry.  Co.,  116  Cal.,  106,  47  Pac  Ret,  1019. 
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The  supreme  courts  of  Michigan,  Missouri,  and  Indi- 
ana hold  to  a  contrary  doctrine  and  permit  the  per- 
sonal representatiTe  of  the  deceased  to  waive  the  privi- 
lege, thus  qualifying  the  physician  to  testify  regarding 
matters  otherwise  prohibited.* 

In  Indiana  it  is  held  that  in  the  contest  of  a  will 
the  waiver  can  be  made  tmly  by  a  personal  representa- 
tive of  the  deceased — viz,,  an  executor  or  administrator 
— and  if  there  is  no  such  personal  representative  the 
physician  can  not  be  permitted  to  testify ;  f  but  in  cage 
of  a  suit  upon  an  insurance  policy  the  wife  of  decetued, 
who  is  named  as  beneficiary,  is  competent  to  waive  the 
privilege.  J 

The  rule  which  seems  best  calculated  to  do  justice 
to  all  parties  is  that  laid  down  by  the  supreme  court  of 
Missouri  in  the  ease  of  Thompson  vs.  Ish,*  which  is  that 
in  a  will  contest  any  party  claiming  under  the  deceased, 
whether  a  devisee  or  heir-at-law,  may  waive  the  privi- 
lege and  call  the  attending  physician  to  testify  regard- 
ing deceased's  mental  capacity. 

•  Fraser  v».  JenniRon,  42  Mich ,  2(W ;  Morris  w.  Morris,  119  Iii4, 
841 ;  Denning  vs.  Butcher,  ftl  la.,  426,  69  N.  W.  Rep ,  69. 

+  Guriey  w.  Park,  136  Ind.,  44fl,  86  N.  E.  Rep.,  279. 
t  Penn.  Mnt.  Life  Ins.  Co.  tw.  Wiler,  100  Ind ,  92. 

*  Thompson  va.  lah,  n  Mo.,  160,  12  S.  W.  Rep.,  SIO. 
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Abortion,  at  common  law,  how  regarded.  404. 

at  common  law,  not  criminal  before  quickening,  405. 

at  common  law,  murder  when  death  of  mother  ensued,  40& 

at  common  law,  misdemeanor  after  quickening,  407. 

as  rtgarded  by  statutes,  407. 

odvlce  to  procure,  when  becomee  criminal,  410. 

conditions  existing  subsequent  to  operation,  competent  to  ahow, 
482. 

corpus  delicti,  how  shown,  435. 

efficacious  means,  not  necessary  to  show  adoption  of,  to  establish 
crime,  412. 

Instruments  for  performing,  posReselon  of,  admissible,  449-156. 

Jastlflable,  when  legally,  421-424. 

mother,  when  regarded  guilty,  408. 

necessity  for  performing,  bnrden  of  proving,  424. 

necessity  for  performing,  how  to  be  shown,  421. 

pregnancy,  not  necessary  to  establish,  418. 

proof  of.  Illustrations,  43IM40.  405-470. 

time  sufficient  for  performing,  445. 

vitality  of  fcetus  not  essential  to  commission  of  crime  of,  410. 

wllltngneBs  to  perform,  evidence  of,  admissible,  440. 
Adju'llcntlon,  effect  of  former,  56,  158,  220,  358. 
Advanced  state  of  medical  science,  skill  to  be  Judged  by,  61,  268-274. 
Advertising,  when  unprofessional  conduct,  61. 
Agent,  when  act  of,  binds  corporation  for  physician's  fees,  105. 
Alabama,  quallQcatlonn  to  practise  In,  10. 
Alibi,  effect  of  proving,  463, 
Appeal  from  decision  of  examining  board,  24. 
Arliona,  qualifications  to  practise  In,  10. 

communlcatloaa   between   physician   and   patient  privileged   In, 
481.  n. 
Arkansas,  quallflcatlnne  to  practise  In,  10. 

communlcatlouB   between  physician   and    patient   privileged    In, 
481.  n. 
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Asslstauce,    refusal    ol,    by    pbysiclaa    doea    not    Increase    obliga- 
tions, 284. 
AsslstuDt,  physlclao  entitled  to  fees  for  BerricM  of,  141. 
Attendance,  phyHlelan  not  to  disoontlnue,  without  notice,  72,  297. 
Attendant.  uuu-profeHHlunal,  at  confinement  case,  325. 
Autopsy,  consent  to  perform,  necessary,  31S. 

consent  to  perform,  from  wbom  to  be  obtained,  136,  317. 

consent  to  perform,  when  not  necessary,  310. 

pbyslclan  performing  by  coroner's  orders  protected,  136,  319. 

Bandaging,  case  of  Improper,  241. 

liability  of  phyBlclan  operating  but  not  attending  for  too  tigbt, 
208. 
Best  JudRmpnt,  what  Is,  270-284. 

wliat  tc  Implies,  68. 

linowle<tse  and  skill  necessary  for  Its  exercise,  274. 

physician  required  to  use,  68. 

physician  not  liable  for  error  of.  277. 

physician  uhould  not  operate  contrary  to,  except,  68,  281. 
Board  of  Medical  Examiners.    See  Examining  Board. 
Books  of  account,  bow  to  be  kept,  200-20U. 

what  should  show,  200. 

ndmlsBlbllltj  of,  In  evidence,  1D7. 

Inadmissible     because     disclosing     privileged     commnnicstlons, 
when,  203,  QIO. 

California,  qualifications  to  practise  In,  11. 

communications   between   physician  end   patient   privileged   In, 
481,  n. 
Care  and  diligence,  contract  to  nse.  Implied,  63. 
Core,  degree  required,  240,  2ri4-2e2. 

degree  of  required,  not  proportionate  to  Injury  treated,  66. 
Certificate  of  admission,  bow  Issued  and  died,  13, 

registration  or  filing  of,  32. 

registration  or  filing  of,  failure  of,  when  excusable,  37. 

registration  or  filing  of,  rights  of  pbysldan  in  other  counties,  32. 
Character  of  physician,  not  competent  to  be  shown  In  defeiue  of 

action  for  compensation,  216. 
Cheroltee  nation.     See  Indian  Territory. 

Child,  adult,  liability  of  parent  to  pay  physician's  fee  tor  attend- 
ing, 84. 
Child,  liability  of  parent  to  pay  physician's  fee  for  attending,  80. 
Choctaw  nation.     See  Indian  Territory, 
"  Christian  Scientist,"  entitled  to  compensation,  142. 
Claims.    See  Instates  of  Decedents. 

Clairvoyant,  absent  husband  not  liable  for  fees  ofi   In  attending 
wife,  88. 
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Collea'B  fracture.     See  Fracture. 
Colorado,  qua]  111  cations  to  practise  In,  11- 

commnDlcatioDs   between   physlclun   and   patient   privileged  ia, 
481.  n. 
ComiuoD  law,  described  and  deflned,  2. 

In  tbe  United  States,  4. 

Btabllltf  of,  how  secured,  4. 
Compensation.     See  Fees. 
Compennutlon.     See  Recovery  of  Compensation. 

riifht  to,  usually  based  on  Implied  contract,  140. 

physician  entitled  to,  without  rendering  services,  wbeo,  140. 

recovery  of,  171-238. 

proof  of  license  when  necessary  to  recoyery  of,  187. 

right  of  unqnallfled  practitioner  to  recover,  172-177. 

right  of  unqnallfled  practitioner  to  recover  for  medicines  fur- 
nished, 177-181. 

right  of  unquallHed  practitioner  to  recover  compensation  after 
legal  disability  removed,  181. 

proof  of  employment,  11)4. 

st.itnte  of  limitations,  right  to,  when  barred  by,  1S4-1S7. 

assistant,  physician  entitled  to,  for  aervlees  of,  141. 

carelessness  In  regard  to  contagions  diseases,  effect  upon,  168. 

"Christian  aclentlst."  entitled  to.  142, 

failure  to  benclit  patient,  right  to,  not  affected,  153-Ui8. 

gratuitous,  Intent  that  services  shall  be,  164-167. 

Incompetency  and  neglect,  effect  of,  upon  right  to,  1S8. 

Intoxication  of  physician,  effect  of,  upon  right  to.  167. 

mistake  as  to  disease  does  not  affect  right  to,  157. 

"  no  cure,  no  pay,"  right  to,  under  contract  of,  158-164. 

services  to  physicians,  right  to,  for,  107. 

"  spiritualist  ■'  entitled  to,  142. 

stndent,  physician  entitled  to,  for  services  of,  141. 

subsequent  visits,  physician  entitled  to.  for,  141,  215. 

Sunday,  physician  entitled  to,  for  services  on,  143. 
Conductor,  no  authority  in,  to  bind  railroad  for  physician's  fees, 

m. 
Confessions.    See  Evidence. 

Confldentinl  communkatlnns.     See  Privileged  Communications. 
Connect  lent,  quallHcatlons  to  practise  In,  10. 

non-rcsldent  physician,  right  of,  to  consult  In,  16. 

non-resident  physician,  right  of.  to  practise  In,  15. 
Consent,  examining  wlthont,  336. 

necessity  for,  before  operating,  313. 

necessity  for,  before  performing  autopsy,  SIS. 

tu  performance  of  operation  presumed,  134. 
Consideration,  contract  must  he  based  upon,  92. 
Consultant's  fee,  patient  liable  for,  131. 
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CoDBultatlun,    meeting  of  pbyalclaos  doei   not  necesaaillr  consti- 
tute, ICUi. 

rlgbt  to  ineet  In,  In  foreign  States,  16-20. 
ContaglouB  dlseaxe,  duty  of  phyBlclas  to  protect  patients  from,  72. 

effect  of  careleiwueBs  In  regard  to,  upon  rigbt  to  compensation, 
168. 

liability  of  pbyslclan  for  conveying,  to  patient,  338. 

physician  destroying  property  la  case  of,  protected,  137. 
Contract,  dedned  and  classlfled,  OU. 

express,  defined,  US. 

Implied,  defined,  G9. 

for  medical  treatment  Inclodes  surgical  cases,  78. 

SuniJnr,  for  medical  services  valid,  TB. 
Contract  of  putlent,  implied  by  law,  75. 

payment  of  pbyttldan's  fees,  7S. 

to  obey  Instructions  of  physician,  78. 
Contract  of  pbyslctan,  Implied  by  lav,  60. 

Implied,  not  altered  by  refusal  of  proffered  assistance,  66. 

not  Implied  to  effect  a  cure,  71. 

payment  of  consultant's  fees,  77. 

to  continue  attendance  while  needed,  72. 

to  follow  established  modes  of  treatment,  69. 

to  give  proper  instructions,  7L 

to  protect  patients  from  contagious  disease,  72. 

to  use  best  Judgmeut,  68. 

to  use  care  and  diligence.  63. 

to  use  skill  and  knowledge,  60. 

where  services  are  gratuitous,  66. 
Contributory  negligence,  wbnt  Is,  347. 

In  mitigation  of  damages,  3i>l. 

when  a  defense  to  snft  by  patient,  348. 

when  not  defense  to  suit  by  patient,  350. 
Coi-oners,  right  of,  to  choose  pUyslclan  to  perform  post-mortem, 

IZS.  129. 
Coroners'  Inquests,  fees  for  performing  post-mortems  at,  liability 

of  towns  for,  122. 
Corporation,   liability  of,  for  fees  when  summoning  physician  to 
attend  employee,  102,  104-121. 

who  has  authority  to  bind,  for  payment  of  fees,  105-111. 

who  has  not  authority  to  bind,  for  payment  of  fees,  111-113. 

except  when,  11.1,  114. 

ratification  of  unauthorized  employment  for.  114, 

ratification  of   unauthorized   employment,    method   of  secnrlng, 
119. 
Counties  and  townn.  services  to  paupers,  liability  of,  for,  121. 
Counties,  negliKenoo  of  physician  In  treating  patients  at  county 
bOHpltals,  not  iluMe  for.  1^2. 
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Counties,  partial  allowance  of  bill  by,  extlagutebes  claim  agalnat 

patient,  1U&. 
Criminal  abortion.     Sec  Abortion. 
Criminal  Intent,  when  presumed,  386. 
Criminal  law,  subject  to  etatutory  regulation,  386. 
Criminal  liability,  distinguished  from  civil,  385. 

jury  to  determine  when  negligence  amounts. to,  401, 

when  Ignorance  or  negligence  becomes,  387-401. 
Criminal  trlulH,  lej^al  safeguards  to  accused  in,  42& 
Cure,  no  Implied  contract  to,  by  physician,  71. 

Damages,  measure  of,  defined,  372. 

uominal,  defined,  372. 

nominal,  Illustrated,  375. 

substantial  or  compensatory,  defined,  S72. 

compensatory.  Includes  what,  373. 

compensatory,  lliustiated,  37G. 

exemplary,  defined,  372,  374. 

exemplary.  Illustrated,  380. 

assessment  of,  to  Include  futnre  loss,  374,  383. 
Dead  body,  legal  status  of,  31fi. 

rlgbt  to.  In  whom,  136,  317. 

of  child,  right  to,  In  father,  136,  317. 

of  husband,  right  to.  In  wife,  136,  317. 

of  parent,  right  to,  in  child,  317. 

of  wife,  right  to.  In  husband,  136,  317. 
Deceit  and  nilsrepresentation,  what  amounts  to,  344. 
Delaware,  quallflcations  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  18. 
Dentist,  implied  by  contracts  to  use  skill  and  care,  67. 
Dlngnosls.  Incorrect,  legal  effect  of,  246. 
Diligence.     See  Care. 
Diploma,  as  requirement  to  practise,  10. 

must  be  shown  to  belong  to  applicant,  11. 

how  proved,  192. 
Dishonorable.     See  Revocation  of  License, 
Dislocation,  failure  to  reduce,  legal  effect,  247-202. 
District  of  Columbia,  qualifications  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 

non-resident  practitioners,  right  of,  to  practise  in,  15. 
Division  superintendent,  authority  in,  to  bind  railroad  for  physi- 
cian's fees,  108. 
Doctor,  physician  and  surgeon  defined,  21. 

Drunkenness  of  physician  defense  to  action  for  compensation,  210. 
Dying  declaration.     See  Evidence. 

Emergency  case,  what  Is,  40. 
35 
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Employer,  not  liable  for  Dcgllgence  of  phjslctaa  In  treating  em- 
ployee, 131. 
Employer.     See  Corporation.    Bervant.    Seaman. 
Engineer.     See  Corporation. 
ICaUbliBhed  uioile  uf  treatment,  what  Is.  60,  28a 

ptayHlclun'8  contract  to  follow.  Implied,  60. 

pbyHlcfan  must  follow,  69,  280. 
Estates  of  decedents,  collection  of  claims  ngalnst,  22L 

amount  of  claim  afCected  by  value  of,  146. 

claims  against,  by  whom  to  be  presented,  222. 

claim  against,  lo  wliom  to  be  presented,  22S. 

claims  against,  manner  of  presentation,  22S. 

cinlma  against,  bow  to  be  prepared,  223. 

order  of  payment  of  debts  against,  220. 

validity  of  claims  against,  231. 

claim  for  services  to  deceased  wife  not  valid  against  estate  of, 
except  wben,  231. 

contested  claims  against,  bow  proved,  23S  et  teq, 

communications   witb   deceased  when   not   admissible  to    prove 
claim  against,  233. 

competency   of   evidence  of  physician's  wife  to   prove  claims 
against,  235. 

books  of  physician,  wben  admissible  to  prove  claim  against,  234. 
See  197. 
Evidence,  admissibility  of,  to  be  decided  by  Jndge,  430. 

admissions  against  Interest,  admissible,  434,  4S8. 

best  evidence  only  Is  admissible,  431. 

conditions  existing  subsequent  to  operatton,  competent  to  ■how 
abortion,  4tffi. 

confessions  admissible,  434. 

dying  declarations,  admissibility  of,  484. 

dying  declarations,  must  state  material  facts,  467. 

dying  declarations,  wben  admissible,  456. 

expressions  showing  feelings  as  competent,  482^ 

hearsay  not  competent,  4.11. 

bearsny  not  competent,  exceptions,  432-43S. 

possession  of  suitable  Instruments  (or  performing  abortion  ad- 
missible as,  449-406. 

ret  gr.ata,  admissible,  432. 

re»  gcstiE,  what  admissible  as,  469-462. 

res  fffstai,  what  constitute,  432. 

willingness  to  perform  abortion  admissible  as,  440^EiQ. 
Examination,  consent  necessary  before  making,  S36. 

liability  for  erroneous  conclusion  at,  835. 

medical  college  can  not  arbitrarily  refuse,  28. 
Examining  board,  power  to  Issue  license,  13. 

power  to  revoke  license,  51. 


INDEX.  641 

ExamlDlns  board,  action  not  final,  27. 

appeal  from  decision  of,  24. 

declaloa  of,   reviewed  by  mandainuB,  when,  2S. 

Irregularly  appelated,  certificate  from,  valid,  OO. 
Extension.    See  Fracture. 

Falee  pretense,  what  amounts  to  obtaining  money  under,  402. 
Fees.     See   Compensation.      Counties  and   Towns.     Coroners'    In- 
quest.    Estates  of  Oecedeats.     Recover  of  Compensation. 

amount  of,  affected  by  value  of  patient's  estate,  146. 

amount  of,  not  affected  by  patient's  financial  circumstances,  14B. 

collection  of,  from  estates  of  decedents,  221. 

consultant's,  patient  liable  for,  when,  TT,  ISl. 

consultant's,  pbyslclan  liable  for,  wben,  77,  151. 

contract  reserving  right  by  employer  to  determine  amonnt  of, 
when  valid,  110. 

corporation,  liability  of,  for  summoning  physician  to  attend  em- 
ployee, 102,  104-121. 

father,  liability  of,  for  payment  of,  SO. 

busband,  liability  of,  for  payment  of,  80. 

Judgment  for,  effect  upon  action  for  malpractice,  220. 

Implied  contract  of  patient  to  pay  physician's,  7S. 

Implied  contract  of  patient  to  pay  consaltant*B,  77, 

malpractice  as  defense  to  action  for  recovery  of,  217. 

master,  liability  of,  for  attendance  upon  servant,  88. 

mother,  liability  of,  for  attendance  upon  child,  83. 

prolonged  visit.  Increase  of,  for,  143. 

rate  of,  determined  by  local  customs,  143. 

rate  of,  not  determined  by  local  customs,  when,  144,  ISl. 

rate   for   performing  operation   less  affected   by    customs,    144, 
14B. 

third  parties,  liability  of,  for  snmmoning  physician,  94, 

third  party,  liability  of,  must  be  based  on  consideration,  92. 

third  party,  when  contract  .of,  for  payment  of,  must  be  In  writ- 
ing, 91. 

unqualified  physicians,  right  of,  to,  prohibited  by  statute,  14. 

vessels,  liability  of,  for  attendance  on  seamen,  89. 

who  may  bind  corporation  for  payment  of,  105-111. 

who  may  not  bind  corporation  for  payment  of,  111-113;  except 
when,  113,  114. 
Felony,  definition  of,  12,  note. 

disqualification  to  practise  In  certain  States,  12. 
FlUne-  certificate.     See  Certificate  of  Admission. 
Florida,  qualifications  to  practise  In.  10. 
Former  adjudication,  effect  of,  56,  158,  220,  358. 
Fracture,  Colles's,  Illustrating  case  of.  Improper  treatment  of,  242. 

effect  of  failure  to  discover,  246. 
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Fracture,  failure  to  apply  ostecslon  to,  legal  effect  of,  2S2-254. 
Future  danuiges,  cud  not  be  recovered  In  Heparate  action,  374,  383. 

General   manager,   authority  In,   to  bind  railroad   for  phystciaD's 

feea,  108. 
Georgia.  guallflcatiooB  to  practlxe  In,  10. 

non-rcHldent  practltlouers,  right  of,  to  conault  in,  16. 
Gratuitous  aervlcea,  contract  of  physician  with  patient  not  altered, 

06.  308.  . 

Gross  negligence,  when  criminal,  387-401. 

Husband,  consent  of,  to  operation  on  wife,  133. 
liability  of,  for  fees  in  attending  wife,  86. 

absent,  not  liable  for  foes  of  clairvoyant  for  attending  wife,  88. 
rights  of,  13.1-137. 

suppuHltitlous,  liability  of,  for  physician's  fees  in  attending  sup- 
posed wife,  87. 

Idaho,  quollflcatloDS  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In.  16. 

communications   between    physician   and   patient   privileged   In, 
481,  n. 
Illinois,  quallQcatlons  to  practise  In,  10. 
Immoral  conduct.     See  RcTocatlon  of  License. 
Incompetency,  effect  of,  upon  right  to  compensation,  ISS. 
Indiana,  qualifications  to  practise  in,  11. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 

non-resident  practitioners,  right  of,  to  practise  In,  15,  16. 

communications  between    physician  and   patient   privileged    in, 
481,  n. 
Indian  Territory,  quallflcatlons  to  practise  In,,  11. 
InqulsitlOD  of  lunacy,   privileged   communications,    application   of, 

514. 
iDBunlty,  liability  for  wrongful  certificate  of,  327. 
last  met  lone,  physician  required  to  give  proper,  for  care  of  patient, 

70,  203. 
Instructions  of  physician,  patient  bound  to  obey  reasonable,  78,  348. 
Intoxication  of  physician,  legal  effect  of,  401. 

effect  of,  upon  right  to  compensation,  167. 
Iowa,  quallflcatlons  to  practise  In,  10. 

communications   between   physician   and   patient   privileged   In, 
481.  n. 
IrrcKiiliirly  appointed  board,  cortlflcates  of  licenses  from,  valid,  SO. 
IsHuiug  aud  flllng  certificate  or  license,  13. 
Itinerant  and  traveling  doctors,  who  are,  38. 

•Judgment.     See  Best  Judgment.     Quallflcatlons  of  Physldana. 
Jury  trial,  guaranteed  In  criminal  cases,  428. 
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Kansas,  qualld  cat  lone  to  practise  In,  11. 

communications   between  pbrsldan   and   patient   prlTlleged  In, 
481,  a. 
Kentucky,  qualifications  to  practise  Id,  U. 

non-resident  prnctltlouera,  right  of,  to  practise  tn,  IS, 
Knowledge,  degree  of,  required,  60,  254-2^. 

admission  of  inadequacy  of,  effect,  284. 

Lsst  Illness,  expenses  of,  wlien  preferred,  227. 

wbut  Is  construed  to  be,  227. 
Law,  origin  and  development  of,  1. 

divisions  ot,  i. 

statute,  construction  of,  6. 
Laws,  how  enforced,  14. 

Legielature  baa  autboritr  to  prescribe  qnaliacattons  of  pbyslclaus,  9. 
Liability,  to  whom  rigbt  of  action  accrues.  356. 
Liability  of  pbyslclans.     See  Qnallflcatlons  of  FliyBlciana. 

how  affected  by  dismissal  from  case,  244. 

to  father  for  Injury  to  cblld,  856. 

to  husband  for  Injury  to  wife,  356. 
License.     Bee  Certltlcate, 

registration  of,  32. 

registration  of,  failure  of,  when  excusable,  37. 

when  necessary  prerequisite  to  recovery  of  compensation,  172, 
187. 
License  to  practise,  to  be  Issued  by  examining  board,  13. 

how  Issued  and  (lied,  13. 

previous  practice  as  qualification  for,  19. 

proof  of.  in2. 

revocation  of,  Til. 
Life,  right  of  pbyslclan  to  terminate,  402. 
Limitations,   statute  of,    when   bar  to   recovery   of  compensation, 

184-187. 
Location  of  physician,  considered  In  determining  amount  of  aklli 

and  knowledge  required,  (12,  255. 
Louisiana,  qualifications  to  practise  In.  10. 

non-resident  practitioners,  rieht  of,  to  consult  In,  16. 

Maine.  quallflcatlonB  to  practise  In.  10. 

iiou-resldent  practitioners,  rtdht  of,  to  practise  In,  15. 
Malpractice,  ns  defense  to  action  for  recovery  of  fees,  217. 

burden  of  provinn,  304. 

burden  of  proving  on  party  alleging,  217. 

cbiirncter  of  proof  required  to  show,  218. 

effect  of  Judgment  for  fees  upon  action  for,  220,  358. 

how  mi'st.  be  proved,  .1*10. 

may  be  assumed,  when,  3G0. 
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Maudsmna,  writ  of,  definition,  3S. 

proper  to  review  decision  of  examining  board,  when,  25. 
Msrflond,  quallflcatlona  to  practise  In,  10. 

non-resident  practltlonen,  rlgbt  of,  to  consult  In,  M. 
UassacbuBetts,  qua llBcat loos  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  practise  In,  IS. 
Master,  liability  of,  for  physician's  tees  In  attending  servant,  89,  IDS. 
Master  and  servant.     See  Corporation. 

Messenger  summoning  phjslclan,  liability  of,  for  physician's  tees,  94. 
Michigan,  qnallflcations  to  practise  In,  11, 

communications  between  physician  and  patient  prlylieged  In, 
481.  n. 
Minnesota,  qualifications  to  practise  in,  10. 

non-resident  practitioners,  right  of,  to  consnlt  In,  16. 

communications  between  physician  and  patient   privileged  In, 
481,  n. 
MIsBlsalppI,  qnallOcettons  to  practise  ID,  10. 

Don-reBldent  practitioners,  right  of,  to  practise  In,  16,  16. 
Missouri,  qnallflcations  to  practise  In,  11. 

communications   between   physician  and    patient   priTllegcd  In, 
481,  n. 
Montana,  qualifications  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  conanlt  In,  16. 

communications  between   physlchiu  and   patient   privileged   In, 
481,  n. 

Neliraska,  quallflcatlona  to  practise  in,  11. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 

communications   between   pbyatclan  and  patient  privileged    In, 
481.  n. 
Neglect.  elTect  of.  npon  right  to  compensation,  168. 
Negligence,  counties  not  liable  for  that  of  phyaldana  In  treating 
patients  in  county  hospitals,  132. 

employer  not  liable  for  that  of  physician  In  treating  employee,  131. 

liability  for,  in  making  examination,  130. 

liability  of  physician  for  thnt  of  physician  recommended,  304. 

physician  liable  for  that  of  partner,  868. 

physician  liable  for  that  of  student,  286. 
Nevada,  qualifications  to  practise  In,  11. 

communications   between   physician   and   patient   privileged    In, 
481.  n. 
New  Hampshire,  qualifications  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 

non-resldAit  practitioners,  right  of,  to  practise  in,  16,  16. 
New  Jersey,  quallflcatlona  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 

non-resident  practitioners,  right  of,  to  practise  in,  16,  16. 
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New  Mexico,  qualifications  to  practise  Is,  11. 
New  York,  qnallflcatloas  to  pracllse  In,  10. 

non-resldcnt  practitioners,  right  of,  to  consDlt  tn,  16. 
non-resident  practitioners,  rlgbt  of,  to  practise  In,  15,  16. 
communlqatlona  between   physician   and   patient  privileged   Is, 
481,  n. 
"  No  cure,    no  pajr,"    rights   to   compensation   under   contract  of, 

15&~164. 
Non-prof eeslonal  attendant,  phjslclan  liable  for  having,  at  conQne- 

ment  case,  32Q. 
Non-resident  phjslclan,  privileges  accorded  to,  bf  certain  States.  16-QO. 
North  Carolina,  qualifications  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  16. 
non-resident  practitioners,  right  of,  to  practise  In,  IS. 
communications  between   phjslclan   and   patient   privileged   In, 
481.  n. 
North  Dakota,  qualifications  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  IT. 
communications  between   physician   and    patient   privileged  in, 
481,  n. 

Ohio,  qualifications  to  practise  In,  11. 

non-resident  practitioners,  right  of,  to  consult  In,  17. 

non-resident  practitioners,  right  of.  to  practise  In,  15,  16. 

communications  between   phjslclan   and   patient   privileged   In, 
4SV  n. 
Oklahoma  Territory,  qualltl cations  to  practise  In,  11. 

communications  between   physician   and   patient  privileged   In, 
481,  n. 
Operation,  consent  to,  when  necessurj,  133,  813. 

consent  to,  when  presumed,  134,  313. 

duty  to  adrlse  against,  when  contrary  to  best  Judgment,  6d. 
Oral  contracts,  defined,  60. 
Oregon,  quallficatloutt  to  practise  In,  10. 

communications  between  physician  and  patient  privileged  in, 
481.  a. 

Parent,  liability  of,  for  physician's  fees,  80. 

liability  of,  for  physician's  fees  when  divorced,  83. 
liability  of,  for  fees  for  attendance  on  adult  child,  84. 
Partner,  liability  of  physician  for  negligence  of,  358. 
Passengers,  railroad  liable  for  services  rendered  to,  upon  request 
of  certain  officers,  lOo. 
ralli'ond  not  liable  for  services  rendered  to,  upon  request  of  cer- 
tain agents,  HI. 
Patent  medicines,   when   vendors  of,   held  to  be  practising  medi- 
cine, 47. 
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Paupers.     See  Counties  and  Towns. 
J'^'nuttylvanla,  quulltlcutlouH  to  practise  In,  10. 

non-resident  praet  It  loners,  rl^ht  of,  to  consult  In,  17. 

non-resident  practitioners,  right  of,  to  practise  In,  1&,  16. 

communications  between   phfslclaQ   and   patient  prlrlleged    in, 
481,  Q. 
PLystclan,  surgeon,  doctor,  defined,  21. 
PhysiclunH,   rlglit  to  couipensutlon  for   medical  services  rendered 

to,  187. 
Place  of  trial  in  criminal  cases,  428. 
Police  power  of  tbe  State  deflned,  18. 
Post-mortem.     See  Autopsy. 

fees  for  performing,  at  coroner's  luqaeat,  122. 
Practice,  right  of  a  phreldan  to  leave  temporarily,  considered,  299. 
Practice  of  medicine,  early  English  statutes  regulating,  8. 

no  restrictions  upon,  at  common  law,  8. 

right  to  prnetlBe,  generally,  8. 

general  cUiBsiflcatloa  of  requirements  for,  9. 

former  practice  In  other  State  as  qualification  tor,  80. 

statutory  restrictions  on.  In  United  States,  0. 

statutory  regulations  constitutional,  17. 

statutory  regulations,  certain,  unconstitutional,  21. 

laws  regulating,  how  enforced,  14. 

without  license.  Improper  refusal  of  certificate  no  defense,  60. 
Practising  medicine,  what  constitutes,  39. 

without  license,  effect  of  repeal  of  statute,  58,  181. 
Prescript  Ions,  liability  for  neKllgence  In  writing,  843. 
President  of  railroad,  aQtborlty  In,  to  bind  railroad  for  pbyslcian's 

fees.  106. 
Presumption  of  Innocence,  how  overcome,  420. 
Previous  practice  as  quallflcation  of  candidate  to   practise,   SO. 
Privileged  communications,  classlQcatlon  of,  480. 

profestiionul  communications  ns  regarded  at  common  law,  481. 

autopsy,  knowledge  gained  nt.  Is  not,  406. 

based  upon  public  policy,  4(^0. 

books  of  account  when  Inadmissible  because  disclosing.  510. 

consultant,  knowledge  obtained  by,  at  consultation  Is,  405. 

criminal  eiiKes,  application  to.  463,  514. 

dentist.  Information  Imparted  to.  Is  not,  497. 

criminal  case,  not  extended  to,  by  several  States,  483. 

InqulHltlon  of  lunacy,  application  In,  514. 

Jail    ptiyslclan,    Information    imparted    to,    In   professloniil    way 
Is,  403. 

mental  condition  may  be  shown  by  physician  when,  488. 

partner  of  attending  physician.  Information  Imparted  to,  ig,  4tK, 

regulations  of.  by  laws  of  several  Slates.  481. 

relation  of  phs'slcian  and  patient  must  exist,  484, 
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Privileged  commonlcatioua,  relation  of  ph^Hlclan  and  patient,  pa- 
tleot  must  sbow  exUte,  485. 

teetaiaentary  capacity,  applies  to  Icoowledge  regftrding,  511. 

third  part7,  wtieu  iuformution  Imparted  by,  is,  4!>L 

to  whom  privilege  belongs,  518. 

unlicensed  pliysiclaiis,  cummunicatlonB  with,  not,  464. 

waiver  of,  520. 

waiver,  effect  of.  in  application  for  Insurance,  529. 

waiver,  effect  of,  made  at  former  trial,  5^7. 

wulvcr,  general  deulal  of  patient  In  suit  by  piifslcian  for  feea 
does  not  amount  to,  lUi>,  528. 

waiver,  liow  made,  o21. 

waiver,  In  wliom  ts  rigtit  of,  after  patient's  death,  532. 

waiver,  suit  for  malpractice  against  pliyslcian  constitutes,  528. 

waiver,  what  omounts  to,  521. 

what  InformutloQ  is,  407-511. 

what  Information  not  included,  497-511. 
Professional  communications.     See  Privileged  Communications. 
Promissory  note,  for  future  services  conditional,  166. 
Proprietary  medicines,  when  seller  of,  la  practising  medicine,  47. 
Proving  diploma,  12. 

Qoallflcatlons  of  physicians,  general,  required  by  law,  240. 
gcncriii  rule  of,  iihistratlons  of  application  of,  240. 
required  of  all  professing  to  act  as  physicians,  63. 

Railroad.     See  Corporation. 

Uailroad  phyaiclan,  no  power  in,  to  bind  railroad  for  care  and  tward 
of  employee,  112. 

not  liound  to  attend  trespasser  Injured  by  railroad,  when,  111. 
Ratification,  by  oorponitlou  of  iinauthorlsod  employment,  114. 

by  eor|'0''atlon  of  unauthorlKcd  employment,   method  of  aecur- 
iUK,  110. 

chief  BiirEoon,  not  authorlBcd  to  bind  corporation  by,  120. 

must  lie  by  whom,  to  bind  corporation,  113. 
HeuKou.  foundation  of  law,  <>. 
Keeovery  of  compensation.     See  Instates  of  Decedents. 

action  for,  did  not  lie  In  England,  182. 

books  of  account,  when  admissible  to  prove  case,  1V7. 

df'fetiHes  to  actions  for,  213. 

drunkenness  of  physician  as  defense  to,  219. 

llct'n.se,  when  necessary  to  prove,  14,  187. 

negllci'uec  of  nurses  in  hospital  no  defense  to  action  for,  219- 

profesNlonal  services,  how  may  be  shown,  104. 

proof  of,  valoe  of  services.  209. 
Refusal  to  accept  patient,  physician's  right  of,  2^ 
Reijlslratiun  of  certificate,  32. 
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B^atratlon  of  certificate,  rlgbts  of  ptayfllclaD  In  otfaera  than  coun> 
tr  ol,  S2.  ^ 

when  fsllure  to,  excusable,  87, 
Bemoval  to  another  conntr,  IS. 
Uemoval  to  another  State,  12. 

Itepeal  of  statates  restricting  practice,  effect  of,  SS,  181. 
UeqalrementH  of  pbyeictan,  general  claaslflcntlon  of,  9. 

admlsBlon  of  Inadequacy  of  skill,  effect  npon,  284. 

not  affected  because  serriceB  gratultouB,  66,  808. 

not  Increased  by  refusal  of  proffered  asalstance,  2S4. 

same  attach  to  all  exercising  functions  of  ptaysldan,  810. 
Rea-gnta.     See  Evidence. 

Kea  ivdicaUx,  effect  of  Judgment  for  fees  upon  action  tor  malprac- 
tice, IM,  220,  S&8. 
Revocation  of  license,  grounds  for,  CL 

misrepresenting  character  of  disease,  ground  for,  B2. 

power  usually  In  examining  board,  61. 

practise  In,  6?. 

unprofessional,  dishonorable,  and  immoral  conduct  ground  for,  61. 

act  of  board  not  final,  67. 

rights   of   physician   pending  appeal   from   order   revoking    li- 
cense, 57. 
Rhode  Island,  qualifications  to  practise  In,  11. 

non-resident  practitioners,  right  of,  to  practise  In,  15. 
Boadmaeter,  no  authority  In,  to  bind  railroad  for  physician's  fees, 

111. 

School  of  medicine,  skill  to  be  Judged  by  one's,  262-268. 

clairvoyants  belong  to  none,  267. 
Seaman,  liability  of  vessel's  owners  and  masters  for  attendance 

upon,  80. 
Servant,  liability  of  master  for  payment  of  physician's  fees  In  at- 
tending, S9,  lt)o. 
Skill.    Bee  Qualifications  of  Physician. 

degree  required,  60,  264-2«2. 

liability  for  absence  of,  In  making  examination,  188. 

rules  for  determining,  61-63,  262^4. 

admission  of  inadequacy  of,  effect,  284. 
Skill  and   knowledge,    location  of   pliyslclan    considered   In   fixing 

amount  required,  62,  266. 
South  Carolina,  qualltlcatlons  to  practise  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  17. 
South  Dakota,  quatltlcatlous  to  practise  In,  11. 
"  Spiritualist,"  entitled  to  compensation,  142. 
Splints,  Improper  application  of,  245. 

Station   agent,   no  authority   In,   to  bind   railroad  for  physician's 
fees.  111. 
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Statnte  law,  what  la,  8. 

Hlatnte  of  fraada,  wbat  contracts  fall  within,  U. 

Student,  phyalclao  entitled  to  tees  for  services  of,  14L 

phrslclan  liable  for  negligence  of,  28B. 
SiimmonlnK  ph2rslcfBn,  liability  of  party,  tor  payment  of  fe«a,  M. 
Summonlnft  phyalClan  for  employee,  liability  of  corporation  for  part 

of  feea.  102,  1(M-12L 
Sunday  contracta  for  medical  services  valid,  Tft. 
Sunday,  physician  entitled  to  compensation  for  aervlcea  on,  142. 
Superintendent,  authority  of,  to  bind  railroad  tor  phyaldan's  tees, 

106. 
Surgeon,  phyalclan,  doctor,  defined,  2L 
Survival  of  action,  common-law  doctrine  changed  by  statute,  SM, 

Tenneaaee,  qu  a  1  111  cations  to  practise  In,  10. 

non-resident  practltlonera,  right  of,  to  consult  In,  IT, 
Texas,  quallflcatlona  to  practise  in,  10. 
Third  parties,  who  are,  80. 

liability  of,  for  physician's  tees,  60-18L 

liability  of,  for  fees  when  aummoolng  a  physician,  M. 

liability  of,  tor  physician's  feea  must  be  based  upon  considera- 
tion, 92. 

must  be  privity  of  contract  with  physician  to  be  bound  tor  fees, 
110. 

rights  of,  133. 

Khen  promise  of,  to  pay  must  be  in  writing,  01. 
Towns,  liability  of,  for  services  to  paupers,  121. 

partial  allowance  of  bill  by,  extinguishes  claim  against  patient, 

leo. 

Travel^pg  doctor.     See  Itinerant. 

Unlicensed  physicians,  communications  with,  not  privileged,  484. 
Unprofessional  conduct.     See  Revocation  of  License. 
Unqualified  practitioner,   right  to  compensatloD  for  services  ren- 
dered before  repeal  of  disqualifying  act,  181. 

right  of,  to  recover  compensation.  172-177, 

right  of,  to  recover  for  medicines  furnished,  177-181. 
Utab,  qua  11  Heat  Ions  to  praetlue  In,  10. 

non-resident  practitioners,  right  of,  to  consult  In,  17. 

communications  between  physician  and  patient  privileged  In, 
481,  n. 

Value  of  services,  how  proved  in  suit  to  recover  compensation,  209. 

Vermont,  qnnllflcattons  to  prnctlse  In,  11. 

Vessel.  Itnhlllty  of,  for  ottGuiInnce  upon  seamen,  80. 

Virginia,  qualincatlons  to  prnctlfe  In.  10. 

non-resident  practitioners,  right  of,  to  consult  In,  IT. 
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Wesblngton,  qua Ilfl cations  to  practiee  In,  10. 

conituunlcatloos  between  pbyslclan  and  patient   privileged   In, 
481,  n. 
West  Vlrftlnla,  quallflcatfons  to  practine'  In,  10. 

noD-rt>HldL-nt  practitioners,  rtgbt  of,  to  consult  in,  IT. 
Wisconsin,  qua  11  tl  cut  loos  to  practise  In,  11. 

nun-resldcnt  pructltioncrs,  rlgtit  of,  to  consult  In,  17. 

communications  between   pbrsiclan   and   patient   privileged    in, 
481,  n. 
WltnoHBes,  accused  may  compel  attendance  of,  430. 

accused  to  be  confronted  by,  429. 
Written  contracts  defined,  B9. 
Wyoming,  qualiticatioDs  to  practise  In,  11. 

nou-rc?ldent  practitioners,  right  of,  to  practise  In,  15,  16. 

non-rcslilcnt  praci  It  loners,  right  of,  to  consult  in,  17. 

communications  between  pliyBlcian   and  patient  privileged    in, 
481,  n. 
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MCMASTER'S  FIFTH   VOLUME. 

History  of  the  People  of  the  United 

States. 

By  Prof.  John  Bach  McMaster.    Vols.  I,  II,  III, 

IV,  and  V  now  ready.     8vo.     Cloth,  with  Maps, 

^2.50  per  volume. 

The  fifth  voltime  covers  the  time  of  the  administrations  of 
John  Quincy  Adams  and  Andrew  Jackson,  and  describes  the 
development  of  the  democratic  spirit,  the  manifestations  of  new 
interest  in  social  problems,  and  the  various  conditions  and  plans 
presented  between  1821  and  1830.  Many  of  the  subjects  in- 
cluded have  necessitated  years  of  first-hand  investigations,  and 
are  now  treated  adequately  for  the  first  time. 

"  John  Bach  McMaster  needs  no  introduction,  but  only  a  greeting.  .  .  . 
The  ap;>earance  of  this  fifth  volume  is  an  event  in  American  literature 
second  to  none  in  importance  this  season." — New  York  Tttnes. 

'•This  volume  contains  576  pages,  and  every  pa^e  is  worth  readirg, 
The  author  has  ransacked  a  thousand  new  sources  of  information,  and  has 
found  a  wealth  of  new  details  throwing-  light  upon  all  the  private  and  public 
activities  of  the  American  people  of  three  quarters  of  a  century  ago."— 
Chicago  Tribune. 

"  In  the  fifth  volume  Professor  McMaster  has  kept  up  to  the  high  standard 
he  set  for  himself  in  the  previous  numbers.  It  is  hard  to  realize  thoroughly 
the  amount  of  detailed  work  necessary  to  produce  these  books,  which  con- 
tain the  best  history  of  our  country  that  has  yet  been  published." — Philadel- 
phia Telegraph. 

"The  first  installment  of  the  history  came  as  a  pleasant  surprise,  ?ad 
the  later  volumes  have  maintained  a  high  standard  in  regard  to  reseaich 
and  style  of  treatmeot," — New  York  Critic. 

"A  monumental  work.  .  .  .  Professor  McMaster  gives  on  every  page 
ample  evidence  of  exhaustive  research  for  his  i^iXs,." —Rochester  Herald. 

"  The  reader  can  not  fail  to  be  impressed  by  the  wealth  of  material  out 
of  which  the  author  has  weighed  and  condensed  and  arranged  his  matter." 
—Detroit  Free  Press. 

"Professor  McMaster  b  our  most  popular  historian,  .  .  ,  He  never 
wearies,  even  when  dealing  with  subjects  that  would  be  most  wearisome 
under  clumsier  handling.  This  fifth  volume  is  the  most  triumphant  evi- 
dence of  his  art." — Ngta  York  Herald. 

D.    APPLETON     AND      COMPANY,     NEW     Y0R|C. 


A  WORK  OF  GREAT  VALUE. 

The  International  Geography. 

By  Seventy    Authors,    including    Right  Hon.    James 
Bryce,  Sir  W.  M.  Conway,  Prof.  W.  M.  Daves,  Prof. 

Angelo  Heilprin,  Prof.  Fridtjof  Nansen,  Dr.  J.  Scott 

Keltie,  and  F.   C.   Selous.      With  488  Illustrations. 

Edited  by  Hugh   Robert  Mill,   D.  Sc.  8vo.      1088 
pages.     Cloth,  I5. 30. 

"  Can  unhesitatingly  be  given  the  first  place  among  publications  of 
its  kind  in  the  English  language.  .  .  .  An  Inspection  of  the  list  of  asso- 
ciate authors  leads  readily  to  the  conclusion  that  no  single  volume  in 
recent  scientific  literature  embodies,  in  original  contributions,  the  labor 
of  so  many  eminent  specialists  as  this  one.  .  .  .  The  bool<  should  find 
a  place  in  every  library,  public  or  private,  that  contains  an  atlas  or 
gazetteer." — The  Nation. 

"  The  attempt  to  present  in  one  volume  an  authoritative  modem 
summary  of  the  whole  of  geography  as  fully  as  space  would  permit  has 
lieen  admirably  successful." — Nne  York  Sun. 

"  In  brief,  it  may  be  said  to  be  both  a  reference  bool(  and  a  con- 
nected geographical  history  of  the  modem  world,  something  that  any 
one  can  read  with  profit  in  addition  to  finding  it  of  constant  value  in 
his  library." — Chicago  Evening  Post. 

"  In  his  entirely  studious  moments  the  geographer  cherishes  above 
all  things  facts  and  accuracy.  He  must,  therefore,  value  very  highly 
a  work  like  the  '  International  Geography.'  It  should  be  precious  alike 
to  the  specialist  and  to  the  beginner.  ,  .  .  Small  but  adequate  maps  are 
constantly  introduced,  and  there  ts,  finally,  a  splendid  index." — Sete 
York  Tribune. 

"  Simply  invaluable  to  students,  teachers,  and  others  in  need  of 
such  a  book  of  reference." — IVashington  Times. 

"  Not  only  as  complete  as  the  limits  would  allow,  but  is  strictly 
up  to  date." — San  Francisco  Argonaut. 

D.     APPLETON     and     company,     new    YORK. 


THE  LTORARY  OF  USEFUL  STORJES. 

IQuslrated.     16mo.    Qofb,,  40  ccaU  per  volume. 
Not*'  READT. 

The  Story  of  the  Alphabet.  By  Edward  Clodd, 
The  Story  of  Eclipses.  ByG.  f.  Chambkks. 
The  Story  of  the  Living  Machine.  By  H.  W.  Cokk. 
The  Story  of  the  British  Race.  By  John  munro.  C-E. 
The  Story  of  Geographical  Discovery.    By  Joseph 

,  jAOOBi. 

The  Story  of  the  Cotton  Plant.  By  F.  Wilkimson.  f.cs. 

The  Story  of  the   Mind.     By  Prof.  J.  mark   Baldwin. 

The  Story  of  Photography.     By  alfkku  t.  stohv. 
The  Story  of  Life  in  the  Seas.    By  stnNEv  ;.  hicxsoh. 
The  Story  of  Germ  Life.    By  Pmr.  n.  w.  conn. 
The  Story  of  the  Earths  Atmosphere.   By  douo. 

LA&   ARCII1UA.LD. 

The  Story  of  Extinct  Civilizations  of  the  East. 

By  RoBKKT  Ahdeksom,  M.  A.,  F,  A.  S. 

The  Story  of  Electricity.    Byjoim  munro,  c.e. 
The  Story  of  a  Piece  of  Coal.  By  e.  a.  Martiw,  f.g.s. 
The  Story  of  the  Solar  System.    By  c.  f.  Ckamdeks. 

F.R.A.S. 

The  Story  of  the  Earth.    By  ti.G.SEGLsr.F.R.s. 
The  Story  of  the  Plants.    By  Grant  Allew. 
The  Story  of  "Primitive'*  Man.    Uy  Etiwabti  Ci/inn. 
The  Story  of  the  Stars.    By  c.  f.  Chamberb,  f.r.a.s. 

OTHEBS  IW   «tKI**«*TIOK. 

D.    APPLETON     AND     COMPANY,     NEW     YORK.. 


The  Races  of  Europe. 

A  Sociological  Study.  By  William  Z.  Ripley, 
Ph.  D.,  Assistant  Professor  of  Sociology,  Massa- 
chusetts Institute  of  Technology ;  Lecturer  in  An- 
thropology at  Columbia  University,  in  the  City  of 

New  York.  Crown  8vo,  cloth;  650  pages,  with  8;  Maps 
and  235  Portrait  Types.  With  a  Supplementary  Bibliography  of 
nearly  2,000  Titles,  separately  bound  in  cloth,  issued  by  the 
Boston  Public  Library.     178  pages.     -     -     -     -     Price,  $6.00 

"  One  of  the  most  fascinating  sociological  and  anthropo- 
logical studies  that  have  been  offered  of  late  to  the  public.  .  .  . 
The  book  is  one  to  be  studied  with  care,  and  it  is  a  pleasure 
to  commend  it  as  most  helpful  to  sociological  students." 

Cbudgo  Evening  Post. 

"Will  win  the  approval  of  all  thoughtful  readers ;  and  the 
care,  patience,  skill,  and  knowledge  with  which  it  is  planned, 
and  the  highly  satisfactory  manner  in  which  the  plan  is  car- 
ried out,  call  for  the  very  highest  praise." 

Boston  Saturday  Evening  Gazette, 

"One  of  the  most  important  works  of  the  year." 

Netu  Terk  Mail  and  Express. 

"  A  valuable  and  interesting  book.  .  .  .  Will  attract  the 
attention  of  all  students  of  anthropology  and  all  its  kindred 
subjects.  While  it  will  most  deeply  interest  advanced  schol- 
arly readers,  it  at  the  same  time  abounds  in  value  for  those 
not  among  the  learned  classes."  Chicago  Inter-Ocean. 

"An  important  work  m  the  domain  of  anthropology  and  a 
book  of  supreme  interest  at  the  present  moment." 

Chicago  Times-Herald. 

"Not  only  2  profound  sociological  study  but  a  scholarly 
contribudon  to  the  science  of  anthropology  and  ethnology  by 
an  eminent  authority."  Philadelphia  Press. 

D.    APPLETON     AND     COMPANY,     NEW    YORK. 
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